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1. Roll Call

Vice Chair Ken Swanton called a hybrid meeting of the Newburyport Zoning Board of Appeals to order at 7:00 p.m.  In attendance were members Greg Benik, Jared Eigerman, Ken Swanton and Stephen DeLisle and associate members John Harding and Larry Giunta.  Rob Ciampitti was absent.  Also in attendance were Planning Director Andy Port, Planner Katelyn Sullivan and Note Taker Gretchen Joy. 
2. Requests for Minor Modifications

None
3. Public Hearings
a) Megan S. West and Andrew S. West, Trustees 
c/o Lisa Mead, Mead Talerman & Costa LLC 

29 Boardman Street
ZNC-26-12 - Special Permit for Non-Conformities 

Lisa Mead represented the applicant and requested a continuance.  Mr. Giunta moved to continue the public hearing to the July 14 meeting.  Mr. DeLisle seconded the motion.  The motion was approved by a 5-0 vote (Mr. Swanton, yes; Mr. Benik, yes; Mr. Eigerman, absent; Mr. Harding, yes; Mr. DeLisle, yes; Mr. Giunta, yes). 

b) Jason Field c/o Lisa L Mead, Mead Talerman & Costa 
180 High Street
VAR-26-3 - Variance 

Lisa Mead represented the applicant, who is proposing to install an in-ground swimming pool in the front-yard setback.   At the April 28 meeting, the Board members asked the applicant to provide more information from an arborist about the potential impacts to the tree and to consider alternatives to the size and shape of the pool.   


Attorney Mead said test pits were dug to evaluate the condition of the tree roots.  The arborist found dense feeder roots near the tree and smaller feeder roots near the boundary of the pool.  She said the goal is to install the pool as far from the roots as possible to prevent damage to the tree.


Attorney Mead said the pool has been reconfigured and would now be L-shaped instead of rectangular.   The pool would be eight feet from the Winter Street property line, where the previous plans had it at 6.2 feet.  The pool would be 17 feet from Winter Street itself.   The existing vegetation would be removed to expose the wrought iron fence along High Street.  Any sections of this fence that are removed during construction would be reused on the site.  


Attorney Mead said the pool and its equipment would not be visible from High Street.  A cedar solid-panel fence would extend from the front corner of the house, wrap around the pool patio and continue along the upper terrace wall that faces Winter Street and the driveway.    


Attorney Mead said the practical front yard is High Street.  If the property were not on a corner, the setback on the pool side of the house would be six feet.  The tree is on the highest part of the property.  There is a 6-foot drop over the short distance between the tree and the driveway.  There are two natural conditions that create a hardship: the roots of the tree that cause a soil condition that prevents construction and the steep decline over a short distance.  


Mr. Eigerman said the application is deserving of a Variance.  High Street is the actual front yard and the proposal is respectful of the historic front yard. The situation is peculiar.  The applicant has relocated the pool as far as possible from the tree and it would not be immediately adjacent to Winter Street.


Mr. Benik said Winter Street is not perceived as the front yard, which is significant to him.  The Board asked for and received a more robust alternatives analysis.  The application meets the criteria of the Ordinance.


Mr. DeLisle said the applicant provided the requested information


Mr. Giunta said he supported the application at the previous hearing.  The applicant has gone out of his way to protect the tree. 


Mr. Harding said the additional work improved the project.


Mr. Swanton said no abutters have objected to the application.  This is the third application for a pool on a corner lot the Board has received during his tenure and the other two applications were approved, although this did not set a precedent.  


Mr. Eigerman moved to approve the application for a Variance for 180 High Street with the conditions that the homeowner shall take reasonable efforts to maintain the specimen tree; the privacy fence shall be constructed out of cedar wood and the historic wrought iron fence shall be preserved as shown on the drawings.  Mr. Giunta seconded the motion. The motion was approved by a 5-0 vote (Mr. Swanton, yes; Mr. Benik, yes; Mr. Eigerman, yes; Mr. DeLisle, yes; Mr. Guinta, yes). 

c) Scott & Madelyn Steeves 
82 Water Street
VAR-26-4 - Variance 

ZNC-26-7 - Special Permit for Non-Conformities 

Doug Deschenes represented the applicant, who is proposing to construct an ADU in the front-yard setback.  The property is on a corner in the R2 district.  It is non-conforming for lot area, primary front-yard setback, secondary front-yard setback and lot coverage.  The lot area is 5,419 square feet, where 15,000 square feet is required for two-family use.


The existing two-family home faces Water Street.  The ADU would be on Ship Street, which is the primary front-yard for zoning purposes.  The existing lot coverage is 26.6%, where 25% is the maximum allowed.  A Special Permit is needed to increase this lot coverage to 34.6%.


Attorney Deschenes said there would be five parking spaces.  The height of the ADU would be 15 feet.  He said that even with the increased lot coverage, the property would have less coverage than all but one of the properties in the neighborhood.  The coverage would only increase by 406 square feet.  He said the use is allowed by right.  The proposal would not impact the existing structure.  The open space and height requirements would be met.  The ADU would be surrounded by much larger structures.  

A Variance is needed for the front-yard setback, as the proposed setback is 10.9 feet, where 20 feet is required.  The established front-yard setback is 3.6 feet.  If the proposed structure were a primary one, it would be necessary to only meet the established front-yard setback.  As an ADU, it must meet the greater setback requirement of the zoning matrix.  Attorney Deschenes said that a hardship is created by the requirement for a 20-foot setback on Ship Street.  The lot depth is only 37 feet.  After the front and rear-yard setback requirements have been met, the building envelope would be only 11 feet.  The enforcement of the Ordinance would deprive the applicant of a by-right use and would create a financial hardship.

The hearing was opened to comments from the public.  Lisa Mead represented Stephanie Brogue, 4 Smith Street. She said the comparison chart has not been uploaded and the public has not had the opportunity to review it.   She said the lot is one of the largest in the neighborhood and it is rectangular, the same as other lots in the neighborhood.  Its shape is not unique.  The lot is too narrow for a structure.  Compliance with the Ordinance should not be considered hardship.  The property is subject to a 1989 Variance. The applicant has already received a special privilege with the prior Variance.  The approval of the application would be a second special privilege.  She said the proposal would be substantially more detrimental to the neighborhood than the existing conditions.  It would be detrimental to have two parking areas directly across from each other on the narrow street.  She said the ceiling of the basement would be nine feet, which makes it a habitable space.  As a result, the size of the ADU would be 1,331 square feet, which does not meet the requirements of the Ordinance.  


Mark Ianello, 15B Federal Street, said he represents the Ocean Views Condominium Association.   He said there is already a two-family building on the lot.  The ADU would create a third dwelling unit, which would increase the demand on the congested small street.  He said the existing structure is an investment property.  The addition of another investment property would not meet the Ordinance.


Norman Sewell, 4 Ship Street, said the proposal would be a detriment to the quality of life in the neighborhood.  The street is tiny and the neighborhood is dense.  He asked the Board to consider the opinions of those who make their homes in the neighborhood.  


Diana Thayer, 9 Ship  Street, said the neighborhood is close knit.  The neighbors wrote letters to the applicant in which they expressed how detrimental the proposal would be, but they were not contacted regarding their concerns.  She said the property has not been well maintained.  

Craig Carson, 84 Water Street, said he is concerned that the five parking spaces would be near his patio.  The public comment period was closed.  

Mr. Benik said the Board must first decide if the application qualifies as an ADU.  Attorney Deschenes responded that the Zoning Administrator has determined it meets the requirements.  The ceiling height in the basement would be lowered if that would be the obstacle to approval.  He said his client intends to live in the unit and the basement would be used for storage and a washer and dryer.  


Mr. Eigerman said the threshold question is the size of the unit and more than just the height of the basement ceiling should be considered.  There were certain exclusions made in the calculation of the square footage.    The unit would be more than 900 square feet without these exclusions and he is not certain they are included in the Zoning Ordinance.  He said that in 1989, a Variance was issued because the property did not have the 12,000 square feet needed for two-family use.  He thinks it would be more appropriate to amend the existing Variance rather than requesting two forms of relief.  In the 1989 Variance, the project was described as 1,300 square feet of open space and a two-car garage.  The new conditions would not be in keeping with this description.  He said the parking spaces would not count towards the open space calculation.  Attorney Deschenes said the proposal would meet the open space requirements.  The property is conforming and would continue to be conforming.  Mr. Eigerman said the 1989 Variance included a specific square footage of open space.  
.  
Andy Port said he agrees with the concerns about the size of the ADU and the existing Variance.  

Mr. Giunta pointed out the dimensions of the basement were not included in the handout the members were given, but is shown in the on-line plans.   


Mr. Harding said that according to the Ordinance, the ADU may be no more than 900 square feet.  The bay window would touch the ground and would exceed the square footage requirement. He said he believes the mean height of the roof was incorrectly calculated.  Taking into consideration that the basement, the bay window and the second-floor stairs have not been included in the calculations, it appears the building would be larger than the 900 square feet and its design is flawed.  


Mr. Swanton said there is new data on the handout that the public has not seen.  The Board does not approve many variances.  There must be a hardship created by topography, wetlands or a unique shape.  The applicant can only point to the lot being on a corner and there are a lot of corner lots in the south end.  


Mr. Giunta said the lot is narrow with two front yards.  These factors are not unique circumstances that would create a hardship.


Mr. Eigerman said the City wants to encourage accessory dwelling units.  He said the amount of paving would be a problem.  The 1989 Variance did not require four parking spaces.  Five spaces would change the quality of life for people living on the street, as there would no longer be a yard.  He said the applicant has a problem meeting the Variance findings.  It might be possible to design a structure that does not require a Variance.


Mr. Benik said ADUs are needed in the city.  He said it does not make sense that the established front-yard setback is 3.6 feet, but it would be required for the ADU to be set back 20 feet. 

Mr. DeLisle said he has questions about approving a new Variance instead of amending the existing one.  


Mr. Harding said the parking would be well situated on the site.  He thinks it would be difficult for the applicant to meet the Variance requirements.  There might be a different configuration that does not require a Variance.  


The applicant requested a continuance.  Mr. Eigerman moved to continue the public hearing to the July 28 meeting.  Mr. DeLisle seconded the motion.  The motion was approved by a 5-0 vote (Mr. Swanton, yes; Mr. Benik, yes; Mr. Eigerman, yes; Mr. Giunta, yes; Mr. DeLisle, yes). 

4. Minutes
Mr. Giunta moved to approve the minutes of the May 26 meeting.  Mr. Benik seconded the motion.  The motion was approved.
5. Business meeting
a) Amendment to Rule 3.3 Plan of Land and Elevations to Accompany Petition 
The members discussed proposed changes to Rule 3.3.  The comments will be incorporated into the draft proposal for review and approval at the next meeting.  
6. Updates from the Chair or Planning Director
None
7. Adjournment
Mr. DeLisle moved to adjourn the meeting at 9:25 p.m.  Mr. Benik seconded the motion.  The motion was approved.
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