CITY COUNCIL MEETING AGENDA
REMOTE
March 29, 2021
7:30PM
City Council Meeting
Zoom Details
Please click the link below to join the webinar:
https://us02web.zoom.us/j/84975753373
Or One tap mobile :
US: +19292056099
Or Telephone:
Dial(for higher quality, dial a number based on your current location):
US: +1 929 205 6099 Webinar ID: 849 7575 3373

1. CALL TO ORDER
2. LATE FILE ITEMS ODNCO073 03 29 2021 Late File Zoning Amendment Storage Warehousing
3. PUBLIC COMMENT
4. MAYOR'S COMMENT
CONSENT
AGENDA

NOTE: ALL ITEMS LISTED UNDER CONSENT AGENDA WILL BE ENACTED BY ONE
MOTION. THERE WILL BE NO SEPARATE DISCUSSION OF THESE ITEMS. IF DISCUSSION IS
DESIRED, THAT ITEM WILL BE REMOVED FROM THE CONSENT AGENDA AND
CONSIDERED SEPARATELY.

5. APPROVAL OF MINUTES
e February 25, 2021 (Approve)
e March 8, 2021 (Approve)

6. COMMUNICATIONS
e COMM314 03 29 2021 FY2022-FY2026 Capital Improvement Program Submission (B&F)

e COMM315 03 29 2021 FY22 Budget Process (R&F)
e COMM317 03 29 2021 Listing of Outdoor Occupancy Applications (R&F)
e APPL024 03 29 2021  Plum Island Classic Cars (L&P)

7. TRANSFERS

8. APPOINTMENTS
e APPT236 03 29 2021 Michael Nary 20 Riverview Dr. Sp.Police Ofc.

e APPT237 03 29 2021 Rich Traister 325 Merrimac St. Disabilities 3/31/2024
Comm.
e APPT238 03 29 2021 Walter 364 Merrimac St. Harbor 4/1/2024

Lesynski Comm.


https://us02web.zoom.us/j/84975753373

ALL ITEMS NOTED BELOW ARE REMOVED FROM THEIR RESPECTIVE COMMITTEES WITH THE
MOTION TO APPROVE THE CONSENT AGENDA:

Budget and Finance
e COMM310 03 08 2021 Annual City Audit, Melanson, FY 2020 Fin Statements
e (COMM312 03 08 2021 MVPC FY 2022 Assessment
e TRANO88 03 08 2021 WATER Ret/Sick Leave Acc.$25,533.66 to Comp. Absences Fd $25,533.66
e TRANO89 03 08 2021 HWY Streetlights $12,000 to PARK Maint-Trees  $12,000

License & Permits
e APPLO021 02 22 2021 Newburyport Sunoco 2™ Hand MV License

Planning and Development
e ODNCO068 01 27 2021 Late File Zoning Amend Sec VI-C re: the # of residential structures per lot
(As Amended)
e ODNCO069 02 22 2021 Chapter 6.5 Barrier Beach Development definitions

Public Utilities
e APPT235 03 08 2021 Late File Owen Smith 175 Storey Ave  Water/Sewer  03/31/2023

END OF CONSENT AGENDA
REGULAR AGENDA

9. MAYOR'S UPDATE

10. PRESENTATION BY MAYOR ON CAPITAL IMPROVEMENT PROGRAM

11. COMMUNICATIONS
e COMM311 03 08 2021 Cllr Tontar letter re: KP Law Legal Opinion on Council Salaries
(Continued to March 29, 2021)
e (COMM316 03 29 2021 Memo on Charter Change Procedure by Clerk

12. SECOND READING APPOINTMENTS

13. ORDERS
e ORDR216 10 13 2020 Supplemental Budget Charter Sec. 2-4 42K
(continued from March 8, 2021)
e ORDR242 03 29 2021EP Outdoor Property License Emergency Preamble
e ORDR242 03 29 2021 Outdoor Property License

14. ORDINANCES
e ODNCO070 02 22 2021 Amend to Home Rule Charter 2™ Reading
e ODNCO072 03 29 2021 Parks COVID extend 1* Reading
e ODNCO073 03 29 2021 Late File Zoning Amendment Storage Warehousing



15. COMMITTEE ITEMS

Ad Hoc Committee on Economic Development
In Committee:
e COMM262 08 31 2020 Gasbarro Ltr re: Awareness

Ad Hoc Committee on Market Landing Park and COTW
In Committee:
e COMM261 08 31 2020 Proposed Timeline, Waterfront
e ORDR227 12 14 2020 Appropriate NRA funds for RFP award

Budget & Finance
In Committee:
e COMM310 03 08 2021 Annual City Audit, Melanson, FY 2020 Fin Statements
e COMM312 03 08 2021 MVPC FY 2022 Assessment
e TRANO088 03 08 2021 WATER Ret/Sick Leave Acc.$25,533.66 to Comp. Absences Fd $25.533.66
e TRANO089 03 08 2021 HWY Streetlights $12,000 to PARK Maint-Trees $12.000

Education
In Committee:
e COMM240 04 27 2020 Memo re: SOI Submission Info
e COMM273 10 13 2020 Ltr of Non-Support from Mayor on Acts of 1987
e (COMM293 02 08 2021 Ltr. From Jane Snow

General Government
In Committee:

License & Permits
In Committee:
e ODNCO047 01 27 2020 General Ordinance - Short Term Rental Units Rules
e ODNCO067 01 27 2021 License to Occupy Outdoor Property Ch. 12-1
e APPLO021 02 22 2021  Newburyport Sunoco 2" Hand MV License
e COMM229 02 24 2020 Ltrre: Implementation of Short-Term Rental Ordinance
e APPL022 03 08 2021  Banter Barber & Clothier-Pool Table App.

Neighborhoods & City Services
In Committee:
e (COMM234 03 30 2020 Ltr from Newburyport Livable Streets March 11, 2020
e COMM285 01 27 2021 Memorandum from Councillor Christine Wallace
e COMM299 02 08 2021 LATE FILE Phillips Dr. Neighborhood Committee Ltr.

Planning & Development

In Committee:

COMM215 01 13 2020 Ltrre: Colby Farm Open Space Beautification
ODNCO046 01 27 2020 Zoning Amendment - Short Term Rental Units Definition
COMM231 03 09 2020 Ltrre: Short-Term Rental Ordinance
ORDR196 07 13 2020 Open Space and Recreation Plan 2020 (COTW)



ODNCO068 01 27 2021

Late File Zoning Amend Sec VI-C re: # of residential structures per lot

(As Amended)
ODNCO069 02 22 2021

Chapter 6.5 Barrier Beach Development definitions

Public Safety

In Committee:

COMM216 01 13 2020
APPT165 04 13 2020
COMM243 05 11 2020
ORDR200 07 30 2020
COMM282 01 27 2021
COMM283 01 27 2021
APPL023 03 08 2021

Public Utilities
In Committee:

Rules

COMM?290 02 08 2021
COMM295 02 08 2021
COMM296 02 _08_2021
COMM?292 02 08 2021

APPT235 03 08 2021 Late File

Ltr re: Ban the Use of Glyphosate
Dr. Robin Blair 18 Market St.
Ltr from Jane Rascal re: NMMCD
List of Crosswalks Amended

Ltr from Jim McCarthy re: Sign Proposal
Ltr from Jim McCarthy-speed limit
LATE FILE Event App The Moving Wall

Board of Health 4/30/2023

Falmouth Broadband Feasibility Study (full text in Clerk’s office)
Best Best & Krieger Small Cells Order Annual Meeting
Natoa FCC Small Wireless Facilities Rules Compliance Guide

Memo - Electricity Aggregation Program

Owen Smith 175 Storey Ave 03/31/2023

Water/Sewer

In Committee:
COMM220 01 27 2020 Proposed City Council Rule 9F
ORDR170 02 24 2020 Amendment Council Rules 2020 (COTW)
ORDR171 02 24 2020 Amendment to Rule 17B (COTW)

16. GOO

ORDR239 02 8 2021

D OF THE ORDER

17. ADJOURNMENT

Council Rule 7 and 10B




































COMM315_03_29_20:

Memo

To: Newburyport City Council

From: Sharif Zeid

Date: March 23, 2021

Re: FY22 Capital Improvement Plan and Budget Workshop Schedule
Councillors,

Attached, please find the schedule of workshops, hearings, and votes for the FY22 Fiscal Year Capital Improvement Plan
and FY22 Budget.

This schedule has been created in consultation with the Administration as well as the City Council President.

Thank you,
Sharif


ksullivan
Typewritten Text
COMM315_03_29_2021


FY22 Budget Process and Schedule

High-Level Concepts:

1) Spread out meetings while adhering to Charter schedule, avoid Council special meetings, when possible

2) Put meetings together by theme so that the night has cohesiveness and aligns with City Council Committees

3) Do the budget deliberation and final vote on its own night to avoid other business

4) Align the CIP and budget as much as possible as allowed by Charter and relative to City Council regular schedule

Schedule (see next page for detail):

1 2 3 4 A. Charter/Statutory Deadline
9 10 11)
15 16 17 18 C. Regular meeting of B&F Committee
Mar 22 23 24 25 D. Mayor Action
2021 29@8) 30 31 1) E. City Council Meeting/Hearing
(D) CIP (A) Advertise (A) Deadline to Submit CIP
Submittedtd  Public Hearing on
City Council  CIP (min. 2 week
notice)
5 6 7 8 9 10 11
128 13 14 15 () 16 17 18
Apr
2021 19 20 21 22 23 24 25
26 B) 27 28 29 (o) 30 1 2
3 4 5 6 7 8 9
108) 11 12 13 () 14 15 16
(D) Budget (A) Advertise d (A) Deadline to
Submittedtd  Public Hearing on Submit Mayor’s
City Council  Budget (min. 2 Proposed
week notice) Budget
\Vote on CIP)
17 18 19 20 21 22 23
May
2021
24 25 26 27 () 28 29 30
Highwa
31 [Te® 2 3 4 5 6
(A) Deadline for
Council on CIP
7 8 9 10 11 12 13
Jun 14@B) 15 16 17 ) 18 19 20
21 22 23 24 25 26 27
2021 (A) 45t day from 5/10, last
day for Council to act on
budget
28B) 29 30 1) 2 3 4




Workshop Detail:

Agenda:
Item Estimated Time
Budget and Finance/COTW meeting opened and roll taken 2 minutes
Public Comment (expands to allow any member of the public an opportunity to speak) | 8 minutes
Department heads of each department offer thoughts and outlook 20 minutes (~5 mins/dept.)
Line-item Review (Last year’s spending, Proposed amounts, etc) 30 minutes
Discussion and Q&A 35 minutes
City-wide discussion (e.g. how does this fit into the City budget & goals) 10 minutes
Information request compilation 5 minutes
Public comment (expands to allow any member of the public an opportunity to speak) | 8 minutes
Adjournment 2 minutes

Total: | 2 Hours

Detailed Breakdown:

Workshop 1: Revenue Forecast, General Administration, e C(City Clerk
Finance, and Shared Services 0 City Council
0 Board of Registrars
0 Parking Clerk
e  Mayor’s Office
0 Legal
0 General Administration
e Information Technology (IT)
e  Auditor
e Assessor
e Treasurer/Collector
e Human Resources
0 Health Insurance
e  Retirement System
e Debt Service

Workshop 2: Education e Newburyport Public Schools
e Essex North Shore Technical High School
e  Whittier Regional Vocational Technical High School

Workshop 3: Social Services e Council on Aging

e Newburyport Public Library
e Youth Services

e Veteran’s Services

Workshop 4: Public Safety e Emergency Management
e Fire
e Police
e Health

0 Animal Control
e Sustainability
e Harbormaster Enterprise Fund

Workshop 5: Public Services e  DPS: Highway Division
e Snowand Ice

e  Water Enterprise Fund
e Sewer Enterprise Fund

Workshop 6: Planning and Development e Planning and Development
e  Building Department
e Parks

Workshop 7: Hearing/Clean-up/Discussion e  Public Hearing

e  Open discussion/initial deliberation




Occupancy
Applications
Clerk's List
Public Property

Private Property

Business Name

Paddle Inn

Port Tavern
Lorreta's Restaurant
Lins Little Kitchen
Brine Oyster
Carmine

Vera Ristorante
Bar25

Sea Level Oyster Bar
Angies

Oregano's

Mission Oak

Figtree Kitchen
McLaughlin Flowers
Brass Lyon

Giuseppe
Starboard Galley
Brick & Ash

The Poynt

Business Address

State St

84 State St

15 Pleasant St
Pleasant St

17 State St

25 State St

35 Market Sq
38 State St
Market Sq

7 Pleasant St
16 Pleasant St
26 Green St

3 Liberty St
Middle St

36 Market Sq

257 Low St

55 Water St
10 Center St
31 Water St

Parklet App

Yes

No
No
No
No

Alcohol

Yes

Yes
Yes

Yes
Yes

Yes
Yes

Yes
No
No
No

Yes
Yes

Insurance

Incomplete
Yes
Yes
Yes
Incomplete
Yes
Yes
Yes
Incomplete
Yes
Yes
Yes
Incomplete
No
Incomplete

Yes
Yes
Yes
Yes

Application

The Paddle Inn

The Port Tavern
Loretta

Lin's Little Kitchen
Brine Oyster
Carmine

Vera Ristorante

Bar 25

Sea Level Oyster Bar
Angie's Food & Diner
Oregano Pizzeria & Ristorante
Mission Oak

Figtree Kitchen
Mclaughlin Flowers

Giuseppe's
Starboard Galley
Brick + Ash
The Poynt

Contact Name

Beau Sturm

Philip Wynne

Ted Epstein

David Vargas
Nancy Caswell
Gianluca Onofri
John Santaniello
Reza Rahmani
George Carey

Steve Luz

Claude Elias
Wellington Augusto
Michael Shea

Amy MclLaughlin-Veno
Deanne Ready

Giuseppe Masia
Gary Greco

Laura & John Wolfe
Laura & John Wolfe

Phone

978.572.1242
617.818.0903
508-380-1347
207.752.6908
508.542.4772
978-831-4852
917-733-9117
617549-7453

978-580-9585
978.479.8913
603.475.1262
978.423.6636
978.549.0897
978.358.8036
978.465.5002

978-495-0202
978.462.1326
978.255.2642
978.358.8501

COMM317_03_29 2021

Needed Docs

needs ins. 1M/3M
Complete
Complete
Complete
needs city added ins.
Complete
Complete
Complete
needs ins. 1M/3M
Complete
Complete
Complete
needs 1M/3M insurance
needs insurance
needs ins. 1M/3M

Complete
Complete
Complete
Complete

Date Sent to:

Lic. Comm 3/10/2021
Lic. Comm 3/10/2021
Lic. Comm 3/24/2021
Lic. Comm 3/24/2021
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KP L AW T: 617.556.0007 F: 617.654.1735

101 Arch Street, 12t Floor, Boston, MA 02110
The Leader in Public Sector Law

To: Newburyport City Council President (By Electronic Mail Only)
Cc: Newburyport Mayor

FrRom: Lauren F. Goldberg, Esq.

RE: Appropriating Authority of the City Council

DATE: February 18, 2021

Question: You have requested an opinion concerning funding for City Councilor salaries. In
particular, you ask about the application of the provisions of G.L. c.44, 833A and Section 2-4 of
the City Charter (the Charter), the necessity of providing funding for such salaries in the budget,
and the flexibility, if any, for the Council, on its own, to reduce its salary line from that set by
ordinance.

Short Answer: In my opinion, the provisions of the Charter and G.L. c.44, 833A mandate that
the Mayor include in the proposed budget amounts required to pay Councilor salaries set by
ordinance. In my further opinion, however, whether the Council, as the City’s appropriating
authority, chooses to fund its own salaries at or below the ordinance level implicates different
issues under municipal finance laws. For that reason, in my opinion, if a Councilor desires to be
paid for their services to the City they would be entitled to be compensated at the rate set in the
salary ordinance. Depending on how much the funding for the Council salary line was reduced,
in my further opinion, it is possible such funding source would be depleted relatively quickly, or,
if some Councilors chose not to take the full amount of their salary, the monies in the reduced
line item might suffice.

Brief Facts: The City Charter provides that any increase or reduction in the salaries for
Councilors be undertaken through adoption of an ordinance by a two-thirds vote of the City
Council. Further, the provisions of G.L. c. 44, §33 A require that the “annual budget include
sums sufficient to pay the salaries of officers and employees fixed by law or by ordinance.” In
this case, | understand that the Mayor included in the proposed budget submitted to the Council
sums sufficient to pay the salaries of the City Council at the amount set by ordinance. | am
further informed, however, that the City Council itself voted to reduce the line item appropriation
available for payment of those salaries. Specifically, and importantly, at that time, | understand
that no amendment had been made to the salary ordinance. You ask whether such action violates
the Charter.

KP Law, P.C. | Boston ¢ Hyannis+ Lenox+ Northampton « Worcester



CiTY COUNCIL PRESIDENT
February 18, 20201
Page 2

KP LA

Section 2-4 of the City Charter provides:

Compensation. The members of the city council shall receive such salary for their
services as may from time to time be set by ordinance. No ordinance increasing or
reducing the salary of the members of the city council shall be effective unless it shall
have been adopted by a two-thirds vote of the full city council. No increase or reduction
in such salary shall take effect during the term in which such increase or reduction is
voted, and no change in such ordinance shall be made between the election of a new
council and the qualification of the new council. Subject to appropriation, members of
the city council shall be entitled to reimbursement of their actual and necessary
expenses incurred in the performance of their duties

This provision is similar to that found in G.L. c.44, 833A.

Further, G.L. ¢.40, §32 provides, “The city council may by majority vote make appropriations
for the purposes recommended and may reduce or reject any amount recommended in the annual
budget. It shall not increase any amount in or the total of the annual budget nor add thereto any
amount for a purpose not included therein.”

Case Law: Only one case has been decided under this statute, albeit the matter presented in a
slightly different, and important, way. This 1944 case, entitled, Richard B. Rock v. City of
Pittsfield, 316 Mass. 348 (1944), analyzed whether an ordinance increasing salaries for police,
fire and labor employees, all covered by the Civil Service Law, was valid even though it was
passed over a veto. The court acknowledged that the Council was limited by the provisions of
G.L. c.44, 832 | from making any increases to the city budget or any line therein. Further, the
court noted that G.L. c.44, 8831 and 33, which limit spending to the amount appropriated (with
exceptions not relevant here), and authorizes only certain transfers between line items,
“restrict[s] the power of city governments to increase salaries during a year”. The court
recognized, therefore, that the duty to provide for the increased salaries arises upon general
principles [of municipal finance], and not exclusively upon the terms of Section 33A.” The court
continues, “The manifest design of these provisions is to provide early in the municipal year a
complete schedule of appropriations for the general uses of the city and to discourage a tendency
to spend more than the municipal income. In cities other than Boston, within forty-five days
after the annual organization of the city government, the mayor has the duty of submitting the
annual budget to the city council, which may reject or reduce items but may not increase or add
to them.” See G.L. c.44, 832 (emphasis added). The case then examined whether the ordinance at
issue was validly adopted during the fiscal year, and, concluded that it was. The court concluded
that the amounts must be paid, despite the apparent lack of funding in the line, for several
reasons.

Application of Law to Current Facts: To summarize, the laws concerning municipal finance
clearly establish the authority of the Mayor to propose the budget she deems appropriate, and,
further the role of the Council as the appropriating authority, the body actually authorizing the
expenditures. One statutory limitation, paralleled by the Charter, on the Mayor’s discretion is
that the Mayor is required to include in the budget proposed amounts for employee salaries set
by ordinance. Regardless, however, the Council is prohibited by law from funding matters at a
level higher than the Mayor proposes, or from funding different items than what the Mayor

KP Law, P.C. | Boston ¢ Hyannis « Lenox ¢ Northampton ¢ Worcester
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proposes, subject to an exception not relevant here. The Council may only reduce or remove
items with which it disagrees, therefor. As such, where the Council has not amended the Council
salary ordinance, that ordinance remains in place, in my opinion.

It must be noted that Council’s action to reduce or remove certain budget items may, in fact,
create liability in other areas, such as with respect to payment of ongoing services to the
municipality provided by a vendor or force layoffs in a particular department. Those other legal
issues may serve as impetus to approve amounts proposed by the Mayor. Consider this in
conjunction with those tenets of municipal finance discussed above, the Council’s job in this
arena is one of appropriation, and any expenditure is limited to the amounts appropriated. Thus,
if there is no appropriation, there can be no expenditure.

In stark contrast to court’s conclusion in Pittsfield, however, here the budgetary line item for
Councilor salaries was included by the Mayor at the amount set by ordinance. The Council, the
legislative branch and appropriating authority of the City, decided not to fund its own salaries at
the level set by ordinance. The Councilors, as the local appropriating authority, has control over
whether and how much to appropriate for a given purpose, including for their own salaries. With
respect to such salaries, the appropriation is limited to the confines of what is authorized by a
salary ordinance and as included in the Mayor’s proposed budget. The funding choices open to
the Council are expressly limited to decreasing or deleting the amounts for such purposes. Thus,
in my opinion, provided that the Mayor includes in the proposed budget the amount required by
the Councilor salary ordinance, the Mayor has complied with the law. In contrast, the Council
must determine the amount to appropriate for any of the listed purposes, within the Mayor’s
recommendations. Here, the line at issue is the line for Councilors’ own salaries, a matter over
which it has direct control.

Looking at the facts and the law together, the outcome in the Pittsfield case is instructive. The
employees at issue were civil service employees, governed by an entirely different set of
complicated laws protecting advancement and employment of particular persons. Their
particular roles were critical to the ongoing public health and safety. In that context, if the
Mayor omitted funding for salaries required by ordinance for these three types of essential
employees, as appears to have been the case in Pittsfield, the Council would, in theory, have no
ability to propose increases to those line items, nor would these employees be able to be paid for
their work during the year at the higher level in the absence of a supplemental budget presented
by the Mayor and approved by the Council. Apparently, the reduction in the salaries set by
ordinance did not result in layoffs sufficient to stay within the budget line approved by the
Council, but instead, persons worked and were paid less. In 1944, then, under the particular
circumstances that court was asked to consider, including that the appropriation made was not
sufficient to pay the salaries under the ordinance, the Pittsfield court concluded that, “Since the
salaries were validly increased, the plaintiffs [who were paid less than provided by ordinance]
are entitled to recover the unpaid balances of the increased salaries, and the fact that the city has
failed to make the necessary appropriation therefor constitutes no defence.” This effort is clearly
related to the unstated need to ensure that persons who worked for the City were paid at the level
the Council had approved, i.e, protecting the workers from shifts by the executive branch during
the fiscal year due to political, financial or other concerns.

KP Law, P.C. | Boston ¢ Hyannis « Lenox ¢ Northampton ¢ Worcester
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This conclusion is similar to the way other matters have been resolved since 1944. For example,
a large number of municipalities have employees in unions subject to collective bargaining
agreements that address how much such employees will be paid. The Council does not have
authority to approve or reject such contract; instead, the Council has the choice as to whether to
fund the cost items for the first fiscal year of the contract. G.L. ¢.150E, 87. If the first year cost
items are not appropriated, the contract does not take effect, and the parties must return to the
table to continue bargaining. There is no mechanism to force a municipality to fund these cost
items, even if choosing not to fund them negates the work undertaken by all parties and
potentially creates significant problems for the executive branch. Similarly, if the legislative
body fails to appropriate funds for a legal obligation there may well be consequences, such as
breach of contract claims from vendors or reduction of workforce to enable persons to be paid at
the appropriate level under the applicable collective bargaining agreements or ordinance. Even
in education, where there are additional considerations governing appropriation of budgets, the
provisions of G.L. .71, §34 have been revised to address the refusal or failure of a municipality
to fund what is known as “minimum net school spending”. State law used to provide that the
municipality was required to fund the school budget at the amount requested, and the school
committee could take court action to collect on the difference. Now, the statute instead provides
that, “no city or town shall be required to provide more money for the support of the public
schools than is appropriated by vote of the legislative body of the city or town.”

Similarly, here, it is difficult to believe that a reviewing court would find that Council members
were entitled to be paid at the amount set by ordinance if the Council itself chooses to
appropriate less than was proposed by the Mayor in accordance with the ordinance addressing
Councilor salaries, although that is certainly possible, as indicated above. Although there could
be many reasons that a Council might choose to underfund its own line, such action is an
expression of priorities by the Council, in my opinion.

KP Law, P.C. | Boston ¢ Hyannis « Lenox ¢ Northampton ¢ Worcester
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