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IN CITY COUNCIL 

ORDERED: 

That the City Council appropriates from the Community Preservation Act FY 2020 estimated revenues, in accordance 
with the provisions of M .G.L Chapter 44B, for the following projects, based upon the Community Preservation 
Committee's recommendation, t he total amount of $1,250,803. The source of funds shall be FY2020 estimated 
revenues in the amount of $1,048,493.01 and Communit y Preservation Fund Balance in the amount of $304,611. 
Each project listed below shall be considered a separate appropriation or reservation in the amount indicated for 
that project. Any conditions or stipulations indicated within the Community Preservation Committee's 
recommendation, incorporated herein, shall be considered a condition of th is appropriation and subsequent grant 
award. 

Project 
Project Title Applicant Request Recommendation 

No. 

1 
NHS Exterior Woodwork 

Newburyport Public Schools $110,903 $110,903 
Restoration Phase 3 

2 Ke lleher Gardens Siding Project Newburyport Housing Authority $325,000 $325,000 

3 Gateway Trees 2 
' 

Newburyport Tree Commission $13,000 $13,000 

4 Cushing House Electrical System Historic Society of Old Newbury $59,430 $59,430 

Bartlet M all Historic 
Newburyport Parks Department and 

5 Restoration-Walkway $118,925 $83,000 
Commission 

Improvements 

Custom House Maritime 
6 Museum: Interior Climate Newburyport Maritime Society, Inc. $100,000 $75,000 

Control Systems Upgrade 

7 
NHS Exte rior Woodwork 

Newburyport Public Schools $84,000 $84,000 
Restoration Phase 4 

8 Open Spa ce Reserve Fund Newburyport Open Space $170,000 $100,000 

9 
Fuller Fie ld Track Renovation Newburyport Parks Department and 

$694,820 Full Bond 
Phase 2 Commission 
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Riverfront Trail Gap 
10 Project/Clipper City Rail Trai l Newburyport Planning Office $250,000 $250,000 

Phase 2 

Total: $1,926,078 $1,100,333 

11 NHS Stadium Bond Payment 123,080 

12 Cherry Hill Soccer Field Bond Payment $12,540 

13 Administrative Costs $12,000 

-;) 
Total. ~ 

Councillor Charles F. Tontar 

Approve: Attest: 

Date: 



NEWBURYPORT COMMUNITY PRESERVATION COMMITIEE 
RECOMMENDATIONS FOR FY20 APPROPRIATIONS 

The Newburyport Community Preservation Committee recommends t hat the City Council appropriate $1,250,803 
from Community Preservation Fund Revenues for the projects and bond payments, in the amounts, in the categories, 
and subject to the conditions hereinafter described. 

The following CONDITIONS are common to recommended projects #1 through #11: 

A. ·Each recipient of funds is required to submit to the CPC a written report on the status of the project 
by each October 15, January 15, April 15 and July 15 following appropriation and until final 
completion of the project. 

B. If a project is not completed within twelve (12) months of appropriation, the grantee must submit a 
written request to the CPC for an extension of the grant. Otherwise, funds may be subject to recision 
and returned to Community Preservation Fund Reserves (applicable to appropriations, not to 
reservations). 

C. Ful l funding is conditioned upon t he receipt of state matching funds, estimated to be 11.5% of local 
revenue, expected in November 2019. 

Attached are: 

1. A draft Council Order and table summarizing all CPC recommendations. 

2. Recommendations for appropriation numbers 1-14, with summaries for each. 

3. Criteria for project evaluation adopted and published by the CPC. 

Estimated Community Preservation Fund Revenues availab le for appropriation or reservation in FY 2020 total 
$1,353,104.01. This figure includes estimated receipts of the local CPA surcharge through fiscal year end 2019, 
accumulated interest, the anticipated 11.5% state matching funds expected to be rece ived in November 2019, 
current uncommitted and unreserved funds, and the returned funds from completed and closed-out projects. 

Applications for all projects are available for revie·w in the Office of Planning & Development. Applications received, 
including those recommended for funding, are also available for viewing on the City website at the following URL: · 

https://www.cityofnewburyport.com/community-preservation-committee 

Respectfully submitted by: 

Community Preservation Committee Members 

Michael Dissette, Chair 
Mark Rosen 
Daniel Koen 
Don Little 
Karen Popken 

Jane Hea ley, Vice Chair 
Paul Healy 
Don Walters 
Ronald Ziemba 



PROJECT NO. 1 
NHS EXTERI OR WOODWORK RESTORATION PHASE 3 

The CPC recommends the appropriation of $110,903 from the FY 2020 Estimated Revenues to the Newburyport 
Public Schools for the continuation of the NHS Phase 3 exterior woodwork restoration project with the following 
condition: 

• The applicant shall finalize, execute and record a permanent Preservation Restriction (PR) on t he entire 
exterior fa~ade of the structure. The applicant shall consult and obtain approva l f rom the Newburyport 
Historical Commission (NHC) regarding the scope and deta i ls of sa id PR, prior to execution and record ing. 

The CPA category is Historic Preservation. 

Project Summary: This application is a continuation of Phase 3 of this project and will focus on the rehabilitation of 
the cupola. Age and exposure t o weather have caused a variety of issues with the exterior woodwork, necessitating a 
well-planned historic restoration guided by The Secretary of the Interior's Standard for Rehabilitation and Guidelines 
fo r Rehabilitating Histor ic Buildings. The applicant is nearing completion of t he required Preservation Restriction, 
which will protect the exterior appearance of the structu re in perpetuity. The additiona l funds are necessary because 
the bids for t he work came in higher than the or iginal project estimate. 

. . 
PROJECT NO. 2 

KELLEHER GARDENS COMMUNITY SIDING PROJECT 

The CPC recommends the appropriation of $325,000 from t he FY 2020 Estimated Revenues to the Newburyport 
Housing Authority to replace the siding of all bui ld ings. 

The CPA category fo r this appropriation is Affordab le Housing. 

Project Summary: The Housing Aut hority has recently undertaken a conceptua l review which provided an estimate 
for not .on ly the vinyl siding of t he family unit complex located on Storey Avenue known· as Kelleher Ga rdens but for 
window replacement as wel l. At this t ime however, the Newburyport Housing Authority is only requesting monies for 
the re-siding project. Kelleher Way Housing includes 13 residentia l buildings, 5 duplexes and 8 quadraplexes, as we ll 
as a small maintenance building. The build ings appear to be about !.)0 years old. Al l buildings currently have cedar 
shingles. The shingle siding is in poor condition and are at the end of their usefu l service. Units are beginning to see 
interior damage f rom water inf ilt ration. 

PROJECT NO.3 
GATEWAY TREES 2 

The CPC recommends the appropriation of $13,000 from the FY 2020 Estimated Revenues to the Newburyport Tree 
Commission for the purchasing of 12 t rees and the planting and two years of care of twenty five t rees (12 trees to be 
purchased and 13 exist ing Liberty Elms previously purchased by the Tree Commission). 

The CPA category for this appropriation is Historic Preservation. 

Project Summary: The Tree Commission (TC), working the Friends of Newburyport Trees (FoNT), wou ld like to 
continue a project initiated in 2016 ca lled GATEWAY. The project's mission is to improve and beaut ify and restore the 

tree canopy on the principa l access roads into Newburyport by planting. site-specific street t ree species, carefully 

vetted by Tree Com mission arborists, in t he public right-of-way. Over 50 available sites have been identif ied by the 
Tree Commission on the 2 miles of Merrimac Street. The project includes site preparation, purchasing, planting, 



watering (2 years), pruning and mulching of trees. The requested grant will pay for the purchasing 12 trees and the 
planting and two year care of twenty five new trees. 

PROJECT NO.4 
CUSHING HOUSE ELECTRICAL SYSTEM 

The CPC recommends the appropriation of $59,430 from the FY 2020 Estimated Revenues to the Historic Society of 
Old Newbury to replace the original wiring at the Cushing House and install a comprehensive new electrical system. 

• The applicant shall finalize, execute and record a permanent Preservation Restriction (PR) on the entire 
exterior facade of the structure. The app licant shall consult and obtain approval from the Newburyport 
Historical Commission (NHC) regarding the scope and details of said PR, prior to execution and recording. If 
the applicant believes an existing PR for this structure meets these requirements, it shall obtain a written 
opinion from the Newburyport Historical Commission (NHC) that the scope and detai ls of said PR are 
adequate in light of-this project and that no amendments or additions to said PR are necessary. If the NHC 
determines that amendments or additions to t he existing PR are necessary, the applicant shall finalize, 
execute and record an update to said PR accordingly. These requirements shall be met before any funds are 
distributed to the applicant. 

The CP.A category for this appropriation is Historic Preservation. 

Project Summary: The electrical system work will be phased over the course of eight months (October 2019- May 
2020) to avoid disruption during the summer season. The total project cost is $118,860. For the last 63 years, the 
three-story brick building has housed offices, collections storage, period museum rooms, galleries, and a lecture hall 
that seats 65 people. The electrical system dates from the early 201

h century and no longer meets code and could 
present a danger to the building and the collections. The current system is 100 amp. 

PROJECT NO. 5 
BARTLET MALL HISTORIC RENOVATION- WALKWAY IMPROVEMENTS 

The CPC recommends the appropriation of $83,000 from the FY 2020 Estimated Revenues to the City of Newburyport 
Parks Department and Commission to renovate and replace walkways within the park to make them more accessible. 

The CPA category is Historic Preservation. 

Project Summary: Bartlet Mall Park is the City of Newburyport's most visual ly prominent park. Centrally located on 
High Street at one ofthe main gateways to downtown, the Park is an easy walk from the central business 
district, as well as a number of residential neighborhoods and schools. The Bartlet Mall Park Restoration project is a 
phased pr.oject that will restore, preserve and protect the historic integrity of Bartlet Mall according to the original 
plans of landscape architect' Charles Eliot. The Park provides a prime destination for runners, strollers, and dog 
walkers. The Park plays a major role in hosting annua l festivals and other cultural events. The Newburyport Parks 
Department and Commission propose to remove existing, cracked, uneven, failing asphalt walkways with a porous 
flexible paving material. The proposed paving material provides a low maintenance, wheelchair accessible surface 
that also helps to manage stormwater because of its permeability. 

----- I 



PROJECT NO. 6 
CUSTOM HOUSE MARITIME M USEUM: INTERIOR CLIMATE CONTROL SYSTEMS UPGRADE 

The CPC recommends the appropriation of $75,000 from the FY 2020 Estimated Revenues to the Newburyport 
Maritime Society, Inc. for an interior climate control systems upgrade at the Custom House Maritime Museum. 

• The applicant shall f inalize, execute and record a permanent Preservation Restriction (PR) on the entire 
exterior faca de of the structure. The applicant shall consult and obtain approval from the Newburyport 
Historical Commission (NHC) regarding the scope and details of sa id PR, prior to execution and record ing. If 
the applicant believes an existing PR for t his struct ure meets these requirements, it sha ll obta in a written 
opinion from t he Newburyport Historical Commission (NHC) that the scope and details of said PR are 
adequate in light of this project and that no amendments or additions to said PR are necessary. If the NHC 
determines that amendments or additions to the existing PR are necessary, the applicant sha ll finalize, 
execute and record an update to said PR accord ingly. These req uirements sha ll be met before any funds are 
distributed .to the applicant. 

The CPA category for this project is Historic Pre~ervat ion. 

Project Summary: The American All iance of Museums outlines standards reqUinng that museums monitor 
environmental conditions and take proactive measures to mitigate the effects of fluct uations in temperature and 
humidity on collect ions. CSI Engineering recently completed a feasibility field investigation of the Custom House's 
building and proposed a scope of work including installation of a cooling HVAC system throughout the basement, f irst 
floor, and the non-museum portion of the second _ floor. CSI will work with Tripi Engineering Services who will 
investigate remedial options to reduce and control moisture migration through the exterior masonry of the walls and 
roof. This will ensure .that the new HVAC system and building components work together as a system in order to 
prevent further degradation of historic building materials and protect the collections housed in the structure .. 

PROJECT NO. 7 
NHS EXTERIOR WOODWORK RESTORATION PHASE 4 

The CPC recommends the appropriation of $84,000 from the FY 2020 Estimated Revenues to the Newburyport Public 
Schools for the continuation of the NHS exterior woodwork restoration project w ith the following condition: 

. • The applicant shall finalize, execute and record a permanent Preservation Restriction (PR) on t he entire 
exterior fat;ade of the structure. The applicant shall consult and obtain approval from the Newburyport 
Historical Commission (NHC) regarding the scope and details of said PR, prior to execution and recording. 

The CPA category is Historic Preservation. 

Project Summary: This project looks to restore the topmost sections of exterior woodwork on the historic 
Newburyport High School. Age and exposure to weather have caused a variety of issu~s with the exterior woodwork 
necessitating a well -planned historic restoration guided by the Secretary of Interior's Standard for Rehabilitation and 
Guidelines for Rehabilitating Historic Buildings. This application for Phase 4 will address the remaining miscellaneous 
areas which need attention which include the back sides of the Library and Auditorium as well as other areas. Phase 4 

is expected to occur in the summer of 2020. 



PROJECT NO. 8 
OPEN SPACE RESERVE FUND 

The CPC recommends the reservation of $100,000 from the FY 2020 Estimated Revenues to the Open Space Reserve 
Fund. 

The CPA category for this reservation is Open Space. 

Project Summary: Since 2014, through appropriations from the Open Space Reserve Fund, the City successfully 
protected 10+ acres of land on Curzon Mill Road and a significant portion of the Colby Fa rm land on Low Street 
(pending). The existence of the Reserve allowed the City to take the opportunities when they were presented. Recent 
CPC funding rounds have restored the Reserve to its current balance of $729,966. The OSC continues to work on 
conserving open space based on goals and priorities described in the City's Master Plan and Open Space and 
Recreation Plan. This application is a "placeholder," with the intention of submitting supplementary application(s) 
about specific projects, as agreements are reached, outside funding and project partners identified, and we are 
otherwise able to provide the project-specific details for your consideration. No funds will be appropriated from the 
Open Space Reserve Fund w ithout the CPC's review and recommendation, and City Council's approval of the specific 
projects. 

PROJECT NO.9 
FULLER FIELD TRACK RENOVATION- PHASE 2 

The CPC recommen ds to fully bond the continued renovation of the track and field facility at the Bradley Fuller 
Ath letic Field on Low Street in the amount of $694,820 on the condition that the annual debt service not exceed 

. $55,000. 

The CPA category fo r this appropriation is Recreation. 

Project Summary: Project Summary: Phase 1 of this project saw construction of a new, collegiate leve l t rack and 
multipurpose sports fie ld at the existing track f acility on Low Street. Phase 2 got underway with the installation of a 
new fence that allows gating off t he facil ity in order to charge admissions for events . Continuation of t he project 
includes installation of a 500 to 1,000-person grandstand, completion of electrical connections throughout the facility 
for the sound and timing systems, installation of a new so~nd system, and renovation of the interior of the existing 
field house to include expanded restroom facilities. Future phases include improving the parking and drop off area, 
and installing new concrete walkways and lighting and upgrade of the turf infield. 

PROJECT NO. 10 
RIVERFRONT TRAIL GAP PROJECT/ CLIPPER CITY RAIL TRAIL- PHASE 2 

The CPC recommends the appropriation of $250,000 from the FY 2020 Estimated Revenues to the City of 
Newburyport Office of Planning & Development .for the construction phase of the Riverfront Trail Gap Project. 

The CPA category for this appropriation is Recreation. 

Project Summary: The construction phase of the Clipper City Rail Trail's Riverfront Trail Gap Project will establish a 

crucial trai l link along a 1,200' section of the former B&M railroad corridor along the Merrimack River shoreline, and 

fill a critical gap in this well-used trail network. The project will clean up soil contamination and significantly improve 
the resi lience of this unprot ected stretch of shore line to sea level r ise and storm surge events. The riverfront trail 

section between Joppa Park and the American Yacht Club will connect over three miles of the City's existing Rail 

Traii/Harborwalk network. The trai l will be raised several feet above existing grade in order t o be at or above the 
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IN CITY COUNCIL 

ORDERED: 

August 19, 2019 

THAT, upon th e recommendation of the Community Preservation Committee, $694,820 is 
appropriated t o pay costs of the continuation of Phase 2 of the Bradley Fuller Athletic Facility 
renovation project, including the installation of a 500 to 1,000-person grandstand, completion 
of electrical connections throughout the facility for the sound and timing systems, installation 
of a new sound syst em, and renovation ofthe interior of the existing field house to include 
expanded restroom facilities, and including the payment of all costs incidental and related 
thereto; and that to meet this appropriation, the Treasurer witn the approval of the Mayor, is 
authorized to borrow $694,820 under and pursuant to M.G.L. c.44B, of the General Laws (the 
Community Preservation Act), M.G.L. c.44 or pursuant to any other enabling authority, and to 
issue bonds or notes of the City therefor. Any premium received upon the sale of any bonds or 
notes approved by this order, less any such premium applied to the payment of the costs of 
issuance of su ch bonds or notes, may be applied to the payment of costs approved by this vote 
in accordance with M.G.L. c. 44, §20, thereby reducing the amount authorized to be borrowed 
to pay such costs by a like amount. 

Councillor Charles F. Tontar 
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CIT~ F~I~ E ~FET:: ~:y~: 0 R T ::\:i:~iJ:":~:,/i.~ir 
Do NNA D . HoLADAY , MAYOR 

To: 

From: 

Date: 

6o PLEASANT STREET- P.O. Box 5 50 

NEWBURYPORT, MA 019 50 

978-465-4413 PHONE 

978-465 -4402 FAX 

;ctj 
:1\lf 

President and Members ghk,,~ity Council 

v I 
Donna D. Holaday, Mayo~ 

~ 
I' 

II 

Subject: 

July 1, 2019 Ditl 
Re-Appointment ·!, 

I hereby re-appoint, subject to your approval, the following 
named individual as a member of the Zoning Board of 
Appeals. This term will expire on August 1, 2024. 

Mark Moore 
67 Curzon Mill Road 

Newburyport, MA 01950 



MARK W. MOORE 
67 Curzon Mill Road 11 Newburyport, MA 01950 11 508-523-1483 

mwmoore63@me.com 

CAREER PROFILE 

Senior Executive Equity Trading and Client Relationship Professional with over 20 years of experience 
covering institutional equity asset managers atross the AUM. spectrum in Boston and the New England area. 
Desire an opportunity to leverage experience and skills in a pivot to a Client Relatiopship/Sales role in the 
Financial Services industry. Areas of expertise include: 

11 Management/Leadership 
11 Relationship Management 
!I Institutional Sales & Trading 

PROFESSIONAL BACKGROUND 

11 Market Trend Analysis 
,. Equity Research 
ill Negotiation 

Managing Director, Equity Sales Trading (2016-2017) 
Seaport Global Securities, Boston, MA 

• Business Development 
• Growth Strategy 
:11 Investment Accounting 

111 Re-established a Sales Trading presence in Boston, with additional coverage responsibilities of Toronto 
and Montreal. 

Cl Utilized strong relationships to open 12 new accounts in 10 months, including one of the Top 3 revenue 
producers in the firm. 

!I Executed client orders utilizing a variety of algorithm vendors and strategies while on a run rate to 
increase r~venues 100% YaY 

Director, Equity Sales Trading (2000-2014) 
Sun Trust Robinson Humphrey, Boston, MA 

Ill Spearheaded the opening of a new Trading presence in Boston increasing electronic trading links with 
institutional clients by 100%. _ 

11 Initiated trading merchandise recaps during the day keeping the sales force focused on best situations 
and resulting in revenue growth of 20%. 

~ Built and retained a book of business developing one client into the number one revenue producing 
firm in the system and growing many by 50% or more. 

Senior Vice President (1998-2000) 
Paine Webber Securities, Boston, MA 

11 NASDAQ Sales-trader. 
• Stabilized business levels and resolved concerns related to Paine Webber's NASDAQ trading 

capabilities after the company had experienced trader turnover. 
• Leveraged ~ent relationships to grow business by 50% in the first year 

Vice President/Interim Director (1997) 

NatWest Sectuities, Boston, MA 

• Managed the office for a six month period while the company explored strategic options for their U.S 
Equity Division. 

• Maintained and retained clients during the strategic realignment. 

Assistant Vice President (1996:1997) 

Bankers Trust Securities, Boston, MA 

• Delivered a book -of business to the newly opened Boston office growing revenues by 30%. 



MARK W. MOORE 

ADDITIONAL EXPERIENCE 

Sales Trader (1994-96) 
Prudential Securities, Boston, MA 

Page Two 

• Strategized and negotiated capital trades with market makers and clients resulting in revenue growth of 
120%. 

• Prospected and opened several new accounts in the New England area. 

·sales Trader (1992-94) 
Tucker Anthony, Boston, MA 

• Maintained and grew revenues for a West Coast client base. 
t11 Planned and managed semi -annual, marketing. trips to address issues and explore new revenue 

opportunities. 
• Co-managed trading of a $120m lead managed I.P.O. 

Trading Assistant- NASDAQ Market Making Desk (1986-89) 
Adams, Harkness & Hill, Boston, MA 

a Managed positions of a book of approximately 40 publicly traded companies. 
• Resolved disputed, over the wire trades with competitors. 
:a Negotiated capital commitment with sales traders and their clients to best manage risk. 

Floor Service Coordinator (1986) 
Boston Stock Exchange, Boston, MA 

• Executed orders by negotiating prices with floor specialists to ensure best execution for clients in an 
open outcry environment. 

il Trained and developed new Floor Service Coordinators and summer interns. 

EDUCATION 

Master of Business Administration, 1991 
Boston University, Boston, MA 

• Finance and Marketing focus 

B.S., Business Marketing, 1985 
Providence College, Providence, RI 

Additional Professional Development: 

• Series 7, 63 & 55 registered 
!I Bloomberg, Fidessa and Bloomberg OMS 
• Member of the Boston Securities Traders Association. 

I NTERESTS AND ACTIVITIES 

University of South Carolina Football 

Kansas University Basketball 

U -6 Soccer Coach, Lynnfield, MA 

Eighth Grade Town League Basketball Coach, Lynnfield, MA 
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CITY OF NEWBURYPORT 
60PLEASANTSTREET 

NEWBURYPORT, .NrA 01950 

BLOCI< PARTY APPLICATION 

COMM174 08 19 19 - - -

.. ·~ J •. 
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Please fill out the application below and obtain the approving signatures for the street closure. Mail or drop off 
t be completed signed application at: City Clerk's Office, City Hall, 60 Pleasant Street, Newburyport, 
MA 01950 at least eight (8) business days prior to a City Council meeting. The requested Block Party needs 
approval by the City Council. For any questions, p lease contact The City Clerk's Office at (978) 465-4407. 

CONTACT INFORMATION 

FIRST AND LAST NAMES: ~u.-!...1,,.!J-; I.Ll. • ...!:..::[a'-=·-L..__z:::._. vJ__.!....::.--=-VL-----:---;rr---r----~:------
{v OJ S R- VV r·t-MAILING ADDRESS: 

PHONE NUIVIDER: 

E-MAIL ADDRESS: 

l 
BLOCK PARTY INFORMATION 

BLOCKPARTYDATE: /5gp·f=. c;2/ d0) q 
I / . f 

DESIRED STREET CLOSING LOCATION: mn1 /5" ~~/< z?J cf?lJd lJ~ (}fiS 
Please indicate cross streets when requesting the closing of street sections {)(01;/ J?S/ j-/J A'h 

. / 7 
STREET TO BE BARRICADED: r.S'd/??C tfl.S c:1 b ,(t 1/ C 

DESIRED sTREET cLosiNG TIME= . SAm .-f·o # ) .P /f1 
Blocl< Parties should run no later than 10:00 p.m. 



REGULATIONS 
By signing, I agree that lam a legal adult 18 years of age or older and understand this permit does not release me of any 
liability for damages that may resu lt from the conducting of this Block Party. Further, I agree to comply with all 
requirements listed below: 

!understand that applications for block party penni ts may take up to four (4) weeks to process. 

Block parties will be conducted only on low-volume residential streets, dead-end streets, or cui-de-sacs. No thoroughfares 
or col lector streets may be used. 

It is hereby agreed that, by signing and presenting this appl ication, signer(s) represents to the City of Newburyport that the 
follow ing statements are true and correct, and agrees to and wi ll abide by the following: 

I . A ll residents li ving on the street or block for which the pa1ty is planned request the block party. or have been 
contacted and do not object to the Block Party. 

2. To be responsible for placement, maintenance and removal of barricades. 
3. A block party permit does not a llow the-sale of alcohol or the-consumption of alcohol on public prope1ty (in 

city streets, sidewalks, parks, etc.) alcohol is allowed only on private property. All state and city alcohol laws 
still apply during Block Parties. 

4. AmpliJied music shall be permitted with permiss ion of the City Council. 
5. To leave AT LEAST A TWELVE (12) FOOT AISLE In the street to permit passage of emergency veh icles 

or vehicles of residents. Fai lure to maintain a ten (10) foot aisle during the entire period of the pa1ty will 
necessitate denial of requests for subsequent block patties. P ubHc safetv perso nn el will monitor the party 
for strict adhe1·ence to this rule. 

6. To maintain adult supervision at a ll times during the party. 
7. App licant(s) shall be responsible for the pick-up of tras h and garbage within two (2) hours of the end of the 

party. 
8. Streets rnay not be barricaded later than 10:00 P.M. 
9. No residents of the area designated shall be prohi bited from attending the party. 
I 0. No such activity may e conducted within five hundred (500) feet of any schoo l, church, hospital, nursing 

home or si 111 i lar operation unless e ndorsed by the management of such institution. 
11. Only approved read ily removable Barricades will be permitted such as orange cones and sawhorses with a 

sign. No vehicles will be permitted to be used as a Barricade. 

12. 8 Joe~~"'~ pe'?~'' 0 ;~ 0 P M 

Appl icantsignat&~uiA c~ · Date: 

/ 
4 Green Street 

FIRE CHIEF 
Greenleaf Street 

DEPUTYDIRECTOR __ ~~~~~~~~-=~-------------------------
1 Perry Way 

CITY CLERIC 
60 P/easanr Street 

City use only: 

Approved __________ ____ Denied _____________ Date ___ ______ _ 
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NEWBURYPORT SPECIAL EVENT APPLICATION 
·· ~ 

Tel. (f't&JJ}- //tJ9" Fax. 
r· ·J 

(For Parades, Road Races and Walkathons Only • Please complete page 3 of this application) 

7. Is the Event Being Advertised? ~Where? CI/.LIOI d~ ~e,4f,. ~JSfY?fll-:'6~ 
8. What Age Group is the Event T~::d to?~ 1./£..!..!..._~~~-~----------------
9. Have You Notified Neighborhood Groups or Abutters? Yes __ No ~Who?---------

ACTIVITIES: (Please check where applicable.) Subject to Licenses & Permits from Relevant City Departments 

A. Vending: Food ___ Beverages ____ .Aicohoi ____ Goods ____ Total #of Vendors_-r---

B. Entertainment: (Subject to City's Noise Ordinance.) Live Music, ____ DJ. ____ Radio/CD ___ _ 

Performers. ____ Dancing, ____ Amplified Sound. ____ Stage. _ _ _ _ 

C. Games /Rides: Adult Rides. ___ Kiddie Rides. ____ Games ____ Raffle ___ _ 

Other _____________________ Total #·------------

Name of Carnival Operator: ___________________________ _ 

Address: ____________________________ _____ _ 

Telephone: _ _______________________________ __ 

D. Organizer is responsible for clean-up during and after event. All trash must be collected and removed from event 
location immediately at the end of the event unless prior written agreement had been made with the Department of 
Public Services (DPS). J 

Will you be conducting the clean-up for this event? Yes ~No __ 

• j 



If yes: 

a) How many trash receptacles will you be providing? _ __,_....._ _______________ _ 

b) How many recycling receptacles will you be providing? __j .:::::::::::.._ _______________ _ 

c) Will you be contracting for disposal of : Trash Yes __ No~ Recycling Yes __ No ~ 
i. If yes, size of dumpster(s): Tra~h ___ _ Recycling _____ _ 

ii. Name of disposal company: Trash Recycling ________ _ 

iii. If no, will you remove trash & recycling with organizers' cars or trucks? Yes V No 

iv. If no, where will the trash & recycling be disposed ? --- -----------

If no: 

a) #of trash container(s) to be provided by DPS - - --------- ----------

b) #of recycling coritainer(s) to be provided by Recycling Office ---------------

c) $45.00/hr/DPS employee charge must be paid by the organizer to DPS in advance of the event (Fee for 
Special Events). The hours required for the event will be determined by DPS. 

All fees must be paid prior to the event. Check or money order is payable to the City of Newburyport. 

E. Portable Toilets: (Each cluster of portable toilets must include at least one ADA accessible to ilet) 

# Standard # ADA accessible /Yc'J.t /)~{::.?::-~-}) 

Name of company providing the portable toilets: -----------------------

2 



FOR PARADE, ROAD RACE AND WALKATHON EVENTS ONLY 

PARADE. ____ _ ROAD RACE _____ __ WALKATHON _ /..:.__ __ 

3. 

4. -~=:L~~.!::;../.~ ______ Expected Number of Participants: ~Jed /tJ tJ 
5. Start Time: Expected End Time: /d.' t'?l -.,(1/0-

-~~ ~~~------- l 

6. Road Race, Parade or Walkathon Route: (List street names & attach mao of route): ---------



DEPARTMENT APPROVAL (for Committee Member use only): 

It will be necessary for you to obtain permits or certificates from the following Departments: Please note that 
costs for some City support services during an event are an estimate only. Some Departments may forward an 
invoice for services rendered at the completion of the event, and others may require advance payment. 

Approval 
Required 

Date : _______ Signature'-------------------------

1. Special Events: --------------------------------

2. Police:-----------------------------------
Is Police Detail Required: _____________ ______;# of Details Assigned: ___ _ 

3. Traffic, Parking & Transportation:-------------------------

4. ISD/Health: - - ----------------------------

5. Recycling:----------------------------------

6. ISD/Building: -------------------------------

7. Electrical: ----------------------------------
8. Fire: ___________________________________ _ 

Is Fire Detail Required: #of Details Assigned: ___ _ 

9. Public Works: Fee for Special Events: $45/hr/DPS employee for trash handling/staging etc. may apply 
Yes: $ due on No Fee for Special Events applies 

Other requirements/instructions per DPS ------------- ----------

10. Recreation Department:----------------------------
11. License Commission------------------------------

The departments listed above have their own application process. 
Applicants are responsible for applying for and obtaining all required 

permits & certificates from the various individual departments 



a list of all streets notified shall be provided to the city clerl< to be date stamped and appended to the application 
~~e~es and other media type notifications are encouraged. 

(6) Insurance. All e ents shall have an insurance policy or rider in effect for the event naming the "City of 
Newburyport" as additional insured. The policy shall be no less than two million dollars ($2,000,000.00). 

- (?)-Event ermination. If in the judgment of the city marshal, lire chief or department of public services (DPS) 
director or designees thereof determine that an event is unsafe due to existing conditions, that event may be 
stopped, terminated or suspended. In the case of a multidiscipline event such as a triathlon, the harbormaster or 
his/her designee may likewise stop, terminate or suspend the swimming portion for cause. 

(8) Event and traffic security. The city marshal, fire chief, DPS director or in the case of a triathlon, the 
harbormaster can require special duty personnel to assist in the organizing and coordinating the safety and security 
of the event. All special duty assignments will be paid by the event organizers. 

(9) Clean-up. The event organizers shall be responsible for post event trash collection, removal of signage, 
directional arrows, advertisements or other promotional material associated with the event. 

10) Parking. The event organizers shall be responsible for including parking instructions in materials disseminated 
to event participants. If the event is happening within one-half mile of municipal parking, then participants shall be 
asked to park at such parking facilities. 

(11) Notification of previous event organizers. To the extent reasonably possible, the city clerk shall notify all event 
organizers from events held from 2014-2016, Inclusive, by a one-time phone, email, or letter of the new 
application timeline and other requirements. 

(12) Simplification. Departments are encouraged to unify their respective applications into a singular application, 
managed and distributed by the city clerk's office. 

(13) Americans with Disabilities Act. Evenl organizers are reminded of the importance of and expectation of 
adherence to the Americans with Disabilities Act of 1990 (42 U.S.C § 12101) and subsequent applicable 
amendments. 

(e) Enforcement. 
(1) Regulations. Consistent with this section, the city shall promulgate regulations to enforce and otherwise 
implement the provisions of this section upon passage by the city council. Any event previously approved by city 
council shall be deemed permitted. 

(2) Warning. In the circumstance that this section is violated, the enforcement may consist of a warning. Any 
warnings issued for violation(s) will be reported to the city clerk and city council and may be used as a factor in 
future application approvals and denials. 

(3) Noncriminal disposition. If the city determines that a violation has occurred in which a noncriminal violation is 
issued, the named event organizer shall be penalized by a non-criminal disposition as provided in Massachusetts 
General Law as adopted by the City of Newburyport as a general ordinance in section 1-17 of chapter 1 of the 
Code or Ordinances of the City of Newburyport in the amounts set herein in subsection (e)(4) below. 

(4) Violation. The non-criminal violation shall be one hundred dollars ($1 00.00) for the first offense and two hundred 
fifty dollars ($250.00) for second and subsequent offenses. Any non-criminal citations issued for violation(s) will be 
reported to the city clerk and city council and shall be used as a factor in future application approvals and denials. 

(5) Failure to notify. If the event fails to notify residents and provide documentation to the city clerk, pursuant to 
subsection (d)(5) above, shall render that organization ineligible to receive an event permit for a period of twelve 
(12) months unless special leave is granted by two-thirds supervote of the city council. 



A CORD® CERTIFICATE OF LIABILITY INSURANCE I 
DATE (MM/00/YYYY) 

....____..,. 07/10/201 9 
T HIS CERTIFICATE IS ISSUED AS A MATIER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 

C ERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
B E LOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICA TE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the pollcy(les) mus t have ADDITIONAL INSURED provisions or be endorsed . 

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, c ertain policies may require an endo rs ement . A statement o n 
this c ert ificate does not confer rights to the ce rtificate holder in lieu of such endorsement(s). 

PRODUCER CONTACT 
NAME: 

Rom an C atho lic A rchd iocese of Boston PHONE 617-746-5742 I r..e~. No): 61 7-779-4572 (A/C. N!!, EM)· 
66 B rooks Drive E-MAIL ormad min@rcab .org ADDRESS: 

Brain tre e , M A 02184 INSURER!SI AFFORDING COVERAGE NAIC ff 

INSURER A: Fides Insurance G roup 

INSURED INSURER a : National Catholic Risk Retention G raue 

Location 4 79-400 INSURER C: 
Society o f S aint V incent deP au I INSURER D: 
18 Canton Street INSURER E: 
Stoughto n MA 02072 INSURER F: 

COVERAGES CERTIFICATE NUMBER· REVISION NUMBER· 

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAI N, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

~ ~~~~~ SUBR 
R TYPE OF INSURANCE WVD POLICY NUMBER I r~~~6%YY~~~~ POLICY EXP I 

CMM/OD/YYYY} LIMITS 

X COMMERCIAL GENERAL LIABILITY Fides 19-002 $250,000.00 07/01/1 9 07/01 /20 EACH OCCURRENCE. $ 1,000,000 
A - tJ CLAIMS-MADE 0 OCCUR RRG 10358-22 $750,000.00 ~~~~~J_YE~~~~~~nce} $ 
B -

I s - MED EXP (Any one person) 

PERSONAL & ADV INJURY $ -
,.L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 2,000,000 

D PRO- D PRODUCTS - COMPIOP AGG POLICY JECT LOC s 
OTHER: s 

AUTOMOBILE LIABILITY fi:~~~~7d~~1riNGLE LIMIT $ 

- ANYAUTO BODILY INJURY (Per person) $ 
- OWNED R """""" BODILY INJURY (Per awdenl) $ AUTOS ONLY AUTOS - HIRED NON-OWNED FP~~~~c~J~8AMAGE I $ - AUTOS ONLY AUTOS ONLY 

I i $ 

B UMBRELLA LIAB ~~OCCUR FM 10358-22 07/01/19 07/01/20 EACH OCCURRENCE $ 1,000,000 -
X EXCESS LIAS CLAIMS-MADE AGGREGATE $ 1,000,000 

OED I I RETENTION$ $ 

WORKERS COMPENSATION l ~f~TLJTE I I OTH· I AND EMPLOYERS' LIABILITY ER 
YI N 

ANYPROPRIETOR/PARTNER/EXECUTIVE D N/ A 
E L EACH ACCIDENT $ 

OFFICER/MEMBER EXCLUDED? 
E.L DISEASE· EA EMPLOYEcl $ (Mandatory in NH) 

If yes, describe under 
DESCRIPTION OF OPERATIONS below E.L DISEASE- POLICY LIMIT I $ 

I I I 

I I I ! 
DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES (ACORD 101, Addit ional Remarks Schedulo, may be altachcd If more space Is required) 

Re: 09/28/2019 SVdP Walk for Poor- Evidence of General Liability Insurance. 
Certificate Holder is an additional Insured where required by written contract. 

I 

CERTIFICATE HOLDER CANCELLATION 

City of Newburyport, MA 
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 

City Hall THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 

Newburyport, MA 01950 ACCORDANCE WITH THE POLICY PROVISIONS. 

AUTHORIZED REPRESENTATIVE 

' 
~-~~~ 

© 1988·2015 ACORD CORPORATION. All nghts reserved . 

ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD 
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~ Newburyport 
Parks 

One-Day Use Permit Application 

Applicant Information _, 
' ,, 

Nam~oforgan izat~en --!:..;i;,uy/; k~ l 't'o. 0 ck ~~/ ... ;;){r~iL/L-t 
Conractnan1e ~L~~~~~~·~~~~·~-·~~-~7&~~~~~<~·~~~~~~~~~~~~~~~~~-'~~~~~~~~~~~~~~~~ 
Address tL'{ fr.?.R:,) , J(.' ~~~~~~~~~------------------
( ,ry .<f'iz~ .v· 't.-/'-5'11 ~- t _ 
\ld l l? ~ Zip _.:.:/;:J:_Y_.9~-=5-.-:Ll,_· _________ _ 

Phone ~ .. t) (9z.r;;J ,{''0 kt.·',Z1 Fax~-------------
Ernilfl 01/ti)L).tv?d/AI tXI(_ tffJ tttr'.CO- ~ ,1. r C' 
Schedulin g lnformatio11 

Date of ApplicJtlon _;;L;.-0,/lt · 1,'2 
We request use oV. / 
_J lltk1nson Cornrnon 

:I illwood P.lrk 
.J G,uri~on GartJens 

-1 Oartl"t M~ll 

-1 Brown Souarl' 
.J Cashman Park 

-1 Baskctb,JII -1 Tcnms -1 flail held :1 SorcN , 
.J Cherry Hill Alhlei!C Freid; 

.J Cllpp~r City Rarl Tr~ll 

:J Inn SireN 
-1 Ja~on Sawyer Plavground 
.J Joppa Park 
:t March'; Hill 

)(Ma rket Square/B.JIInosc 
U Moseley Woods Pavi lion 
.:::! MC)ullon Squa re 
:J NewbUiyport Skate Park 
:J Pat lick Tracy Square 
-1 Perkins PMk 

:1 tl~skctb"ll :J Tennrs U Ball neld 
-1 Woodman Park 

.J Corncliu1 Dovl r l r i;rneiP 

J Cu~h tne Park 
-1 Oth~r ---------------------

Dates/d.lys reque~ted %\~ bV lfdu_ . )ttJ~ 0-:"7;"', tf 
r,n,e slot r~tquest~.j / L._([ Ltl}, - t_<-1. • u _-!}.t,' f 1-... ~ fiL / dcJ,/ k 'ti CE.( .. _ · 

1 ! } }hVtJrb.fv.:.J.; 

Acnvny [t.l.a<!f ;/il /j,L rk·;-~t ,/~· . Numbt?r of .:menclees ·J?I't··· /.tl' 
Authorized Applicant Signature ---/- ·:.c· ;tt.~:...c6.:::~,'1'~--41 -~~~~::.<I.:...~L:...',f-·:L{...,~:::.." ____________ _ 

----------------------- 1.:----~-- --- ------ --- ----------------
FOR INTeRNAL USE ONLY 

Approval is contingent upon approva l from the following authorities: 
0 Health Department 
0 Fire Depar tmen r 

0 Police Department 

IJ Liccnsrng Comm1ssion 
"'S City Council 
IJ Harbormaster 

ADDITIONAL COMMENTS: 

ALL APPLICATIONS MUST I NCLUDE A CURRENT CERTIFICATE OF 
INSURANCE NAMING THE CITY AS INSURED IN THE 

AMOUNT OF TWO MILLION DOLLARS. 

Subm it completed form to 

Newburyport Parks Dept 
60 Pleasa nt Street 

NewburypOii. MA 01950 
parks@cityo fnewburyport.com 

978·465-4462 
ke POQC' l j ar lfvlrs and Regulatrons onri (CJn ta(rs far use of other parks and recreotionol jacili:ies 

For Parks Commission Use q 
Date revie~r-~~11 ' 
Approvl?d ,---
Reje(\ed __ _ 

Comm~ 

Donati:= 



ORDR137 _08_19 _19 

CJ[lrY <OJF NJE"'VJBlU[]R. YJP0)JR.1r 

IN CITY COUNCIL 

ORDERED: 

Date:. August 19, 2019 

THAT, pursuant to the CITY OF NEWBURYPORT Code of Ordinances Section 13-180.1.(£)(1) and 
Section 13-166, the CITY COUNCIL of the CITY OF NEWBURYPORT hereby amends and approves 
the following schedule of parking fees and fmes in the paid parking facilities subject to introductory and 
time-limited discount incentive rates for paid parking pennits pursuant to regulations promulgated by the 
Parking Clerk as described in Section 13-180.1.(£)(2): 

Resident Annua l Permit-- Paid Parking Facilities, with exceptions per subd. (e)(4) 

Senior Resident Annual Permit-- Paid Pa rking Facilities, with exceptions per subd. (e)(4) 

Employee Quarterly Permit-- Al i-Day Parking Facilities 

Hourly fee-- Waterfront Trust Lot, NRA West Lot, NRA East Lot, State Street Lot, 
and Titcomb Street Garage 

Hourly fee-- Green Street Lot, Prince Place Lot, and Hales Court.Lot 

Resident Monthly Pass-- Titcomb Street Garage 

Non-Resident Monthly Pass-- Titcomb Street Garage 

Fine for Non-Display, Non-Payment, or Overtime Violation 

$18.00 

$5.00 

- -- $50.00 

$1.00 

$1.50 

$60.00 

$80.00 

$25.00 

AND FURTHER THAT, the above schedule of parking fees and fines shall take effect on Monday, 
September 30, 2019. Any and all necessary fee adjustments for existing paid permits shall be equitably 
prorated by the parking clerk. 

Councillor Jared J. Eigerman 



ORDR134_08_19_19 y) 

C)[llY (QJF NJE~VJBHU(JR. YJP>O)JR.lr 

IN CITY COUNCIL 

Date: August 19,2019 
ORDERED: 
THAT, pursuant to the CITY OF NEWBURYPORT Code of Ordinances Section 13-166, the CITY 
COUNCIL of the CITY OF NEWBURYPORT hereby amends existing subsections (a)(1), (a)(2), (e)(l), 
(e)(3), and (e)(4) of Section 13-1 80.1 to read as follows, with deletions €i®~@lg strigkgn thr®ttgh, and 
additions double-underlined: 

(a) Definitions. As used in this section: 

(1) Paid parking km=facilities: ~iHltral Bi;i5i~€l55 FJistriGt Green Street Lot, State Street Lot, 
~Prince Place Lot, Newburyport Redevelopment Authority East Lot, Newburyport 
Redevelopment Authority West Lot, Waterfront Trust Lot. Hales Court Lot. and 
Titcomb Street Garage. 

(2) All; day parking km=facilities: Tra€€l\' Prince Place Lot, Newburyport Redevelopment 
Authority East Lot. Newburyport Redevelopment Authority ~West Lot~. Hales Court 

Lot. and Titcomb Street Garage. 

(e) Use of parking permits. 

(1) A parking permit shall not guarantee or reserve a parking space nor shall it excuse the 
observance of any traffic or parking regulation, including but not limited to time 
restrictions, other than the requirement to pay the hourly parking fee for use of paid 
parking ~facilities . with the exception of the Waterfront Trust Lot. 

(3) A downtown employee paid parking permit is only valid in the designated spaces in 
the all-day parking facilities IM!i €7jf the J:·~&f'}' P:'~ce 1€~t1 ft'edHiF}'fH~tt Redeve'&prnent 

A!lth&rity E~&t L&t ~nd Newb!lf}<p&Ft Redeve 1&p~enH:!Ithelty 14 'eM L&t. 

(4) Resident parking permits are valid in all the paid parking ~facilities with the sole 
exception~ of the Waterfront Trust Lot and the Titcomb Street Garage. 

Councillor Jared J. Eigerman 



Consent 

September 9, 2019 
Committee Items Public Utilities 

COMM177 08 19 19 
Memo and Nexamp Contracts re: Solar Alternative On-Bill Credits 



Memorandum 

OTY OF NEWBURYPORT 

OFFICE OF 1HE MAYOR 

DONNA D. HOLADAY 
60 PLEASANT S1REET • P.O. Box 550 

NEWBURYPORT,MA 01950 
(978) 465-4400 • (978) 465-4452 (FAX) 

WWW.OTYOFNEWBURYPORT.COM 

To: SharifZeid, Chairman Public Utilities 
City Council 

From: Mayor Donna D. Holaday 
Molly Ettenborough 
Energy Advisory Committee 

Date: August 12, 2019 
Re: Solar Alternative On-Bill Credits 

COMM177 _08_19 19 

The City of Newburyport has received another Solar Alternative On-Bill Credits (AOBC) opportunity from Nexamp 
as provided for under the new Solar Massachusetts Renewable Target (SMART) program in Massachusetts. 

The SMART takes a page from the previous solar incentive programs in the state and provides a fixed discount on 
electric utility.bills, regard less of the energy market, much like the City's agreement with the solar farm in Salisbury 
and the three agreements we just signed in June. 

As you will recall, the city just signed three contracts with Nexamp, for this same arrangement after an RFP 
process. The credits for those three will be credited and applied to the schools accounts. Total savings to the City 
of Newburyport for those contracts is estimated to be $41,000 the first year and total savings close to a $1 million 
over a 20 year contractual commitment The AOBC discounts will be a fixed 15% off the National Grid supply 
portion of the accounts bill. 

Nexamp has just approached Newburyport again for two more contracts with the same terms and contract, a 15 % 
discount and annual approximate cumulative credit of $15,000. They have approached us for the following 
reasons: 

• Recent completion of process and short window to act on the ava ilabil ity of these so lar blocks, as the 
state only allots so much solar at a time. 

• Municipalities, especially those with a Triple-A bond rating, provide developers and investors' confidence 
in credit worthiness. 

• Contract readiness. 

Attached is a copy of the proposed Nexamp contracts. These contracts will provide an annual savings of 
approximately $15,000 and we propose that these credits be made available to the Newburyport Schools as the 
previous Nexamp credits were. 

The Nexamp proposal for AOBC through SMART would again increase the city's municipal electric load 
commitment to renewable energy to approximately 55-60%. We urge the City Council to support the City's 
renewable energy initiatives and authorize the Mayor to sign the Nexamp contract. 



GTY OF NEWBURYPORT- NEXAAfP- DRAFT 

CREDIT PURCHASE Al'iD SALE AGREEMENT 

This Credit Purchase and Sale Agreement ("Agreement') is entered into as of ----
2019 (the "Effective Date") by and between Sutton Solar 2, LLC, a Delaware limited liab ility 
company ("Seller"), and the City of Newburyport, a Massachusetts municipal corporation 
("Buyer") . In this Agreement, Seller and Buyer are sometimes referred to individually as a 
"Party" and collectively as the "Parties." 

RECITALS 

\VHEREAS, Seller finances, develops, owns, operates and maintains solar (PV) electric 
generation facilities; and 

\VHEREAS, Seller desires to sell and deliver to Buyer, and Buyer desires to purchase 
and receive from Seller, Credits associated with Energy generated by the Facility, but not the 
Enviromnental Attributes or Tax Attributes, during the Tenn, subject to the tenus set forth in this 
Agreement. 

NO\V, THEREFORE, in consideration of the foregoing recitals, warranties, covenants 
and conditions herein, and the Exhibits attached hereto, Seller and Buyer agree as follows. 

ARTICLES I 
DEFL~ITIONS 

\Vhen used in this Agreement, capitalized terms shall have the meanings given in the Glossary of 
Tetms, attached hereto and incorporated herein, or if such tenus are defined elsewhere in this 
Agreement, the meanings given where such terms are defined. Words not defined herein shall be 
given their common and ordinary meanings. 

ARTICLE II 
TER.J.vl 

2. 1 Tenn. The Agreement term (the "Term") shall begin on the Effective Date and shall end at 
the earlier of (i) 11:59 PM on the day preceding the twentieth (20111

) anniversary of the 
Commerci al Operations Date (the " Termination Date") or (ii) such date as of which this 
Agreement may be earlier te1minated pursuant to the provisions hereof 

2.2 Early Tetmination. In addition to any other rights of termination set forth in this Agreement, 
this Agreement may be tetminated before the Termination Date (the "Early Termination 
Date"): 

(a) by Seller, upon thirty (30) days' notice to Buyer, if Seller, in its sole discretion, 
detennines that (i) prior to the Construction Commencement Date, it will not 
construct the Facility or (ii) after the Construction Commencement Date it will 
abandon the Facility as a result of an event of Force Majeure; 

(b) by Seller, in accordance with section 4.1 (regarding conditions precedent); 



(c) by either Party, in accordance with Section 4.2 (regarding regulatory change); 

(d) pursuant to Section 10.3 (rega.rding financing); or 

(e) by Buyer if Seller fails to achieve Commercial Operations by [ 12/3112020] (the 
"Commercial Operations Deadline"); provided that the Commercial Operations Deadline 
shall be extended day-for-day to account for any delays caused, through no fault of Seller's, 
by the Utility in the construction of upgrades to its distribution grid to accommodate the 
Facility; provided further that if construction on the Facility has commenced (as defined in 
the next sentence) but the Facility has not achieved Commercial Operations by the 
Commercial Operations Deadline, and Seller is diligently installing the Facility, the 
Commercial Operations Deadline shall be extended by an additional ninety (90) days. For 
the purpose of this provision, the word "construction on the Facility" shall mean that all or 
substantially all racking systems and solar panels have been delivered to the property on 
which the Facility is to be installed, and Seller has commenced actual installation of the 
Facility's racking system and solar panels on such property. Seller shall promptly and 
reasonably demonstrate to Buyer in writing that the conditions set f01ih in this provision have 
been satisfied. 

Upon early tennination of this Agreement in accordance with this Section 2.2, the Pmiies 
shall have no futiher obligations hereunder except those which survive expiration or 
tennination of this Agreement in accordance with the terms hereof. 

ARTICLE III 
TITLE; COl\LviERCIAL OPERATION DATE 

3.1 Title. 

(a) Under no circumstances shall the Buyer have or retain title to the Facility, Energy, 
Environmental Attributes, Tax Attributes, generation capacity and ancillary services 
produced or associated with the Energy or the Facility. If Buyer is deemed to be the 
owner or provider of any of the above, subject to and to the extent permitted by 
Applicable Law, Buyer shall assign them to Seller and, if Buyer receives any 
payments for them, it shall pay them to Seller. This Section 3.l(a) shall survive the 
termination of this Agreement. 

(b) As between Seller and Buyer, title to, and risk of loss of, the Credits purchased by 
Buyer hereunder will pass from Seller to Buyer upon allocation of the Credits to 
Buyer's Utility Account(s). IfBuyer is purchasing less than 100 percent of the 
Credits, title to and risk of loss of the Credits not purchased by Buyer shall at all 
times remain with Seller. 

3.2 Notice of Commercial Operations Date. Within 14 days ofreceipt of notification from the 
Utility that the Facility may commence operations, Seller shall provide Buyer with a copy of 
such notification, and the date of such notification, unless a different date for commencement 
of operations is set forth in that notification by the Utility, shall constitute the Commercial 
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Operations Date. 

ARTICLE IV 
CONDITIONS PRECEDENT; REGULATORY CHANGE 

4.1 Conditions Precedent. Seller's obligations under this agreement are subject to the Facility's 
connection to the Utility pursuant to any laws, regulations or tariffs qualifying the Facility to 
generate Credits. Buyer agrees that it will, in good faith, execute any reasonably requested 
documentation required by any Governmental Authmity, including a "SMART Participant 
Customer Disclosure Form". If the Facility does not so qualify, or if the Facility loses its 
qualification through no fault of the Seller, then Seller may, but shall not be obligated to, 
tenninate this Agreement by delivering notice to the Buyer. If this Agreement is terminated 
pursuant to this Section 4.1, the tetmination shall be effective as of the date of Buyer's 
receipt of such notice without further liability of the Parties to each other, provided that the 
Parties shall not be released from any payment, liabilities or other obligations arising under 
this Agreement prior to the delivery of the notice, and Section 11. 1 (Disputes) shall continue 
to apply to disputes that arose before such tennination. 

4.2 Obli2:ation to Modify Agreement Pursuant to Actions by Governmental Authority. Upon a 
Governmental Authority order, decision, or regulation implementation, or upon the 
administration or interpretation thereof by the Massachusetts Depariment of Public Utilities 
or the Utility binding on a Party that (i) matetially restricts Seller's ability to deliver Credits 
to Buyer or to fulfill its other obligations under this Agreement, (ii) materially restricts 
Buyer's ability to receive Credits, or (iii) disallows the Facility's qualification under laws, 
regulations or tariffs qualifying the Facility to generate Credits, as appropriate, the Parties 
shall negotiate in good faith to amend this Agreement to conform to such rule(s) and/or 
regulation(s) to the greatest extent reasonably possible, and shall use commercially 
reasonable efforts to confonn such amendment to restore the economic benefits to each 
Party. If the Parties, negotiating in good faith, cannot agree concerning conforming to such 
actions, then either Party may terminate this Agreement. 

ARTICLE V 
PURCHASE AND SALE OF CREDITS; GOVERNMENTAL CHARGES 

5.1 Sale and Purchase of Credits. Beginning on the Commercial Operations Date and continuing 
throughout the Term, Seller agrees to sell to Buyer, and Buyer agrees to accept from Seller 
and to pay the Ptice to Seller for, the Quantity. The Price is stated on Exhibit A, attached 
hereto and incorporated herein. Notwithstanding anything to the contrary in this Agreement, 
Buyer shall not be required to pay for any Credits before those Credits have been allocated to 
Buyer by the Utility and are reflected on invoices received by Buyer from the Utility. 

5.2 Delivery. Seller shall direct the Utility to delive·r the Credits to Buyer under the SMART 
Program. 

(a) To deliver the Credits to Buyer, Seller shall direct the Utility to allocate the Credits 
purchased by Buyer under this Agreement to Buyer's Utility Account(s) (in 
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accordance with the process established by the Tariff). Buyer may change the Utility 
Accounts to which Credits are allocated subject to any requirements of the Utility 
regarding the timing and manner of making such changes, and Seller shall cooperate 
with Buyer regarding any such changes, including, but not limited to, by filing any 
documentation with the Utility to implement such change so long as (i) Buyer 
provides written notice to Seller and (ii) the new address is serviced by the same 
Utility that provided service to the old address. The change in address will be 
effective upon the Utility allowing Seller to make such change, which under the tariff 
existing as of the date of this Agreement is generally within six ( 6) months. Seller 
will not be liable for any Credits lost through no fault of Seller's as a result of such 
change of address. 

(b) Buyer understands that the Credits delivered to Buyer in any particular month will be 
reflected on Buyer's Utility Statement as a monetary credit amount and not as an 
electricity quantity; and that such Credits will be reflected on the Utility Statement 
according to the Utility's billing cycle, which may be up to approximately two (2) 
months after the Facility generates the Energy associated with the Credits, provided 
that Buyer shall not be invoiced by Seller for any Credits unless and until those 
Credits are received by Buyer from the Utility and reflected on Buyer's invoices 
received from the Utility. 

(c) Each Party acknowledges that each of them is relying on the Facility receiving and 
maintaining qualification as a Community Shared Solar Tarjff Generation Unit under 
the Massachusetts SMART Program. Buyer and Seller each agrees that it shall not 
take any action that would cause the Facility not to be qualified as a Community 
Shared Solar Tariff Generation Unit, and shall reasonably cooperate with each other 
to assure the Facility's continued qualification. 

(d) Seller will promptly take reasonable efforts to correct any Utility Credit-allocation 
error and Buyer agrees to reasonably cooperate in a timely manner as needed. 

(e) Seller shall elect the Utility's fixed supply option for 6 month period to determine 
value of Credits. 

5.3 Governmental Charges. 

(a) Seller is responsible for any Governmental Charges attributable to the sale of Credits 
hereunder, whether imposed before, upon or after the allocation and delivery of 
Credits to Buyer. 

(b) The Parties shall use commercially reasonable efforts to administer this Agreement 
and implement its provisions to minimize Governmental Charges. If any Credits 
sales are exempted from or not subject to one or more Governmental Charges, the 
relevant Party shall, promptly upon the other Party's written request, provide the 
other Party with all necessary, available documentation to evidence the exemption or 
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exclusion. 

6. 1 Payment. 

ARTICLE V1 
PAYMENT 

(a) Beginning with the first Billing Period that Seller delivers Energy to the Utility, Seller 
shall provide an invoice to Buyer (the ''Invoice") for the amount due for Credits 
received by Buyer from the Utility based on the Price multiplied by the Quantity. 

(b) Buyer shall remit payment of the full undisputed amount of each Invoice to Seller or 
its designee by electronic funds transfer (or other means agreeable to Seller) to the 
account designated by Seller within thirty (30) days following Buyer's receipt of each 
Invoice. If Buyer does not pay the undisputed amount of an Invoice within thirty (30) 
days of receiving the Invoice, the amount due on the Invoice shall bear interest from 
the date on which the payment was due, through and including the date Seller 
receives the payment. The annual Interest accrual rate is the Interest Rate. 

(c) Before the Conunercial Operations Date, Buyer shall, with Seller's cooperation, take 
all reasonable actions necessary to cause the Utility to allow Seller to electronically 
access, for the Term, the Utility Statement(s) and account information solely for 
purposes of fulfilling Seller's obligations under this Agreement. 

(d) The Parties shall resolve Invoice disputes according to Section 6.3 (Invoice Disputes). 

6.2 Records and Audits. 

(a) Seller shall maintain accurate operating records in order to properly administer this 
Agreement. 

(b) Each Party shall keep, for a petiod of not less than two (2) years after the expiration 
or termination of any transaction, records sufficient to permit the other Party to verify 
the accuracy of billing statements, invoices, charges, computations and payments for 
the transaction. Dming these periods each Pmiy may, at its sole cost and expense, 
and upon reasonable notice to the other Party, examine the other Party's records 
regarding the transactions during the other Party's n01mal business hours. 

6.3 Invoice Disputes: Invoice Discrepancies. 

(a) If a Party, in good faith, disputes an Invoice, including disputes under Section 6.3(b), 
the disputing Party shall promptly notify the other Party of the basis for the dispute 
and shall pay the undisputed portion of the Invoice no later than the due date. Any 
required payment shall be made within seven (7) Business Days of resolving the 
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dispute. Any overpayments shall either be returned by the receiving Party promptly 
following the request or be deducted from subsequent payments with interest accrued 
at the Interest Rate, at the option of the overpaying Party. The Parties may only 
dispute amounts owed or paid within twelve (12) calendar months from the Invoice 
date, unless the bas is of the dispute was not reasonably ascertainable from the face of 
the Invoice, in which event the period for disputes shall be extended to a total of 
twenty-four (24) months from the date of such Invoice(s). If the Parties are unable to 
resolve an Invoice dispute under this Section, the Parties shall follow the procedure 
set fmih in Atiicle 11 (regarding dispute resolution). 

(b) If the Parties determines that the value of Credits reflected on an Invoice is different 
than the value of Credits allocated to Buyer's Utility Account(s), and that the 
discrepancy is due to an issue related to the Meter, Seller shall use commercially 
reasonable efforts to resolve the issue with the Utility. If the discrepancy is due to an 
accounting or administrative error by the Utility, Seller, with the cooperation of 
Buyer as the Utility Account holder, shall resolve the discrepancy with the Utility. 

ARTICLE VII 
REPRESENTATIONS, \VARRAl~TIES, COVENAl~TS, INDEl\I.t~IFICATION 

7.1 Each Party represents and warrants to the other Party as follows. 

(a) The Party is duly organized, validly existing, and in good standing under the laws of 
the state in which the Party is organized and is authorized to conduct business in the 
Commonwealth of Massachusetts. 

(b) The Party has full legal capacity to enter into and perfonn this Agreement. 

(c) The execution of the Agreement has been duly authmized, and each person executing 
the Agreement on behalf of the Party has full authority to do so and to fully bind the 
Party. 

(d) It shall endeavor in good faith to perfmm its obligations under this Agreement in 
compliance with Applicable Law. 

7.2 The Parties acknowledge and agree that this Agreement and the transactions contemplated 
hereunder are intended to be a "forward contract" within the meaning of the United States 
Bankruptcy Code, and that Seller is understood to be a "forward merchant" within the 
meaning of the United States Bankmptcy Code. The Parties further acknowledge and agree 
that, for purposes of this Agreement, Seller is not deemed a "utility" as such term is used in 
Section 366 of the United States Bankruptcy Code. 

7.3 Upon written request from Seller on or ptior to the Effective Date and thereafter (not to 
exceed once every year), Buyer shall provide to Seller a copy of the most recent years 
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financial statements for Buyer, provided that Buyer shall be in compliance with any such 
request if Buyer provides to Seller such financial statements as are prepared by Buyer in the 
ordinary course of its business . 

7.4 Seller Production Guarantee. Beginning on the first day of the fourth Contract Year and 
determined on each annual anniversary of the Commercial Operati9ns Date for the remainder of 
the Term, if the aggregate number of Credits delivered to Buyer hereunder for the prior three 
Contract Years (such three-year aggregate, the "Three-Year Credit Total") does not equal or 
exceed the aggregate of the Minimum Credit Requirement over such three-year petiod 
(the "Three-Year Credit Requirement"), on its next invoice issued to Buyer, Seller shall credit 
Buyer an amount equal to: (a) the positive difference, if any, between (i) the average price paid 
by Buyer to the Utility for electric power over such three-year period, as reasonably detennined 
by Seller and (ii) the Ptice, multiplied by (b) the difference between the Three-Year Credit 
Requirement and the Three-Year Credit Total. 

7.5 Indemnification. Seller shall indemnify and save hannless the Buyer from and against any 
and all claims, damages, liabilities, losses, charges, costs and expenses (including reasonable 
attomeys' fees) arising out of any breach of this Agreement by Seller. 

ARTICLE VIII 
TER.l\IINATION; DEFAULT 

8.1 Events of Default. The following shall each constitute an Event of Default by a Party. 

(a) The Party fails to make any material payment due under this Agreement within thirty 
(30) days after receiving written notice (including the invoice to which such payment 
relates) that such payment is past due unless the specific amount of the payment not 
made is being disputed. 

(b) The Party fails to perform or comply with any material covenant or agreement set 
forth in this Agreement and such failure continues for a period of thirty (30) days 
after receipt of written notice thereof from the other Party; provided, however, if the 
defaulting Patiy promptly commences efforts, and proceeds with due diligence during 
such thitiy (30) day period, to cure such breach and is unable by reason of the nature 
of the work involved using commercially reasonable effotis to cure the same within 
the said thirty (30) days, the defaulting Party's time to do so shall be extended by the 
time reasonably necessary to cure the same not to exceed a total additional period of 
sixty (60) days. 

(c) Fraud or intentional misrepresentation by the Party with respect to any of the 
covenants or agreements of this Agreement. 

(d) The Party: 
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1. is dissolved (other than pursuant to a consolidation, amalgamation or 
merger); 

ii. makes a general assigmnent, arTangement or composition w ith or fo r the 
benefit of its creditors; or 

111. (A) applies for or consents to the appo intment, or the taking of possession 
by, a receiver, custodian, tmstee or liquidator of itself or a substantial portion of its property; (B) 
admits in writing its inability, or is generally unable, to pay its debts as such debts become due; 
(C) commences a voluntary case under any bankntptcy law; (D) files a petition seeking to take 
advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up, or 
composition or readjustment of debts; (E) acquiesces in, or fails to contest in a timely manner, 
any petition filed against it in an involuntary case under bankruptcy law or seeking to dissolve it 
under other applicable law; or (F) takes any action authorizing its dissolution. 

8.2 Force Majeure. Except as specifically provided herein, ifby reason of Force kfajeure, either 
Party is unable to carry out, either in whole or in pari, any of its obligations herein contained, 
such Party shall not be deemed to be in default during the continuation of such inability, 
provided that: (i) the non-performing Party, within a reasonable time after the occurrence of 
the Force kfajeure event, gives the other Party hereto written notice describing the 
particulars of the occurrence and the anticipated period of delay; (ii) the suspension of 
perfonnance be of no greater scope and of no longer duration than is required by the Force 
lvfajeure event; (iii) no obligations of the Party which were to be performed prior to the 
occurrence causing the suspension of performance shall be excused as a result of the 
occurrence; and (iv) the non-performing Party shall use commercially reasonable efforts to 
remedy with all reasonable dispatch the cause or causes preventing it from can ying out its 
obligations. The other Party shall not be required to perform any obligations that are in 
consideration of the obligations of the ·non-performing Party that are not being carried out by 
reason of Force l\t!ajeure, provided that Buyer shall not be excused from making payments 
for Credits delivered and reflected on Buyer's Utility Accounts. 

8.3 Tennimition for Default. 

(a) Upon the occurrence of an Event of Default, the non-defaulting Party at any time 
thereafter may give written notice to the defaulting Party specifying such Event of 
Default and such notice may state that this Agreement and the Tenn shall expire and 
tenninate on a date specified in such notice, subject to the rights to cure of Section 8.1 
and Section 10.2(a)(iii)(A), and upon any termination date specified in such notice, 
this Agreement shall tenninate as though such date were the date originally set fmih 
herein for the termination hereof. 

(b) If this Agreement is terminated due to an Event of Default, Seller shall have no 
further obligation to deliver, and Buyer shall have no further obligation to purchase, 
Credits generated after that termination date, provided that Buyer shall remain 
responsible to pay for any Credits received from the Utility prior to the termination 
date, except to the extent any amount due from Buyer fo r Credits may be offset by 
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Buyer with any damages suffered by Buyer in connection with any such tennination. 

ARTICLE IX 
REMEDIES; LIMITATION OF LIABILITY; \VAIVER 

9.1 Remedies . 

(a) Subject to the limitations set forth in this Agreement, upon a tennination by Seller due to 
an Event of Default by Buyer occurring after the Commercial Operations Date, Seller 
may sell Credits produced by the Facility to persons other than Buyer, and recover from 
Buyer (in addition to amounts due Seller for any Credits received from the Utility prior to 
the termination) any anticipated loss in revenues resulting from sales for a twelve month 
period only, measured as the 12 months immediately following termination of this 
Agreement, with such loss being defined as the positive difference, if any, between (i) 
Price as of the date of the termination and (ii) the market price for Credits as of the date 

.c>f tetmination (as reasonably determined by Seller), multiplied by the average of the 
annual Quantity delivered by Seller in all Contract Years preceding the year of 
termination of the Agreement, provided that such amount to be paid by Buyer shall not 
exceed $1 5,000. 

(b) Subject to the limitations set f01th in this Agreement, upon a tennination by Buyer due to 
an Event of Default by Seller occurring after the Commercial Operations Date, Buyer 
may recover from Seller any loss in savings for a twelve month period only, measured as 
the 12 months immediately following termination of this Agreement, with such loss 
being defined as the positive difference, if any, between (i) the average price of electricity 
delivered by the Utility to Buyer's Utility Accounts as of the date of termination of the 
Agreement and (ii) the Price, multi piled by the average of the annual Quantity purchased 
by Buyer in all Contract Years preceding the year of tennination of the Agreement. 

(c) Buyer and Seller each reserve and shall have all rights and remedies available to it at law 
or in equity with respect to the perfonnance or non-perfonnance of the other Party hereto 
under this Agreement. Each Party shall take reasonable efforts to mitigate damages it 
may incur as a result of the other Party's non-perfotmance under this Agreement in 
accordance with the laws of the Commonwealth of Massachusetts. Notwithstanding the 
foregoing, Buyer shall under no circumstances be liable on account of any Event of 
Default for any alleged loss of Tax. Attributes or Environmental Attributes. 

9.2 Limitation of Liability. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR 
ANY PUNITIVE DAMAGES OF ANY CHARACTER, RESULTING FROM, ARISING 
OUT OF, IN CONNECTION WITH OR IN ANYWAY INCIDENT TO ANY ACT OR 
OMISSION OF EITHER PARTY RELATED TO THE PROVISIONS OF THIS 
AGREEMENT, IRRESPECTIVE OF WHETHER CLAIMS OR ACTIONS FOR SUCH 
DANIAGES ARE BASED UPON CONTRACT, WARRANTY, NEGLIGENCE (EXCEPT 
GROSS NEGLIGENCE), STRICT LIABILITY OR ANY OTHER THEORY AT LAW OR 
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EQUITY. 

9.3 Waivers. 

(a) No Implied Waivers- Remedies Cumulative. No covenant or agreement under this 
Agreement shall be deemed to have been waived by Seller or Buyer unless the waiver 
is in writing and signed by the Party against whom it is to be enforced or such Party's 
agent. A Party's consent or approval to any act or matter must be in writing, shall 
apply only with respect to the pariicular act or matter in which such consent or 
approval is given, and shall not relieve the other Party from the obligation wherever 
required under this Agreement to obtain consent or approval for any other act or 
matter. A Party's failure to insist upon the strict perfonnance of any one of the 
covenants or agreements of this Agreement or to exercise any right, remedy or 
election herein contained or permitted by law shall not constitute or be construed as a 
waiver or relinquishment for the future of such covenant or agreement, right, remedy 
or election, but the same shall continue and remain in full force and effect. Any 
Party's right or remedy specified herein or any other right or remedy a Party may 
have at law, in equity or otherwise upon breach of any covenant or agreement herein 
contained shall be a distinct, separate and cumulative right or remedy and no one of 
them, whether exercised or not, shall be deemed to be in exclusion of any other 
except as otherwise required by law or limited in this Agreement. 

(b) Acceptance of Pavment. Neither receipt nor acceptance by Seller or Buyer of any 
payment due herein, nor payment of same by Buyer or Seller, shall be deemed to be a 
waiver of any default under the covenants or agreements of this Agreement, or of any 
right or defense that Seller or Buyer may be entitled to exercise hereunder. 

ARTICLE X 
ASSIGNlVIENT 

10.1 Prior ·written Consent. Neither Party may assign, sell, transfer or in any other way convey 
its rights, duties or obligations under this Agreement, either in whole or in part, without the 
prior written consent of the other Party, which consent shall not be unreasonably withheld 
or delayed, except that without consent of Buyer, Seller (i) may assign its rights and 
obligations hereunder to an Affiliate of Seller and (ii) may sell or collaterally assign this 
Agreement in accordance with Section 1 0.2. For purposes of this Section 10.1, a transfer 
includes any sale of all or substantially all of the assets of Seller (other than to an Affiliate 
of Seller) or Buyer or any merger of Seller or Buyer with another person, whether or not 
Seller or Buyer is the surviving entity from such merger, or any change in control of Seller 
or Buyer whereby there is a change of the person(s) or entity(ies) with the authority to 
direct the day-to-day management of Seller or Buyer. Upon any assignment, sale, transfer, 
or conveyance by Seller other than a collateral assignment under Section 1 0.2, or upon any 
such change in control of Seller, Seller shall be deemed to have represented and warranted 
to Buyer that the assignee, purchaser, or transferee has the ability (including financial) to 
fulfill or cause the fulfillment of all obligations of Seller under this Agreement. 
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10.2 Collateral Assigrunent: Financing Provisions: 

(a) Financing Arrangements. Seller may mortgage, pledge, grant security interests, 
assign, or otherwise encumber its interests in this Agreement to a Lender. Buyer 
acknowledges that in connection with such transactions Seller may secure Seller's 
obligations by, among other collateral, an assignment of this Agreement and a first 
security interest in the Facility. In order to facilitate such necessary sale, conveyance, 
or financing, and with respect to any Lender, Buyer agrees as follows: 

(i) Consent to Collateral Assignment. Buyer hereby consents to both of the 
sale of the Facility to a Lender and the collateral assignment of the Seller's 
1ight, title and interest in and to this Agreement as secmity for financing 
associated with the Facility. 

(ii) Rights of Lender. Notwithstanding any contrary tenn of this Agreement: 

(A) Step-In Rights. The Lender, as owner of the Facility, or as 
collateral assignee of this Agreement, shall be entitled to exercise, in the place 
and stead of Se'tler, any and all rights and remedies of Seller under this Agreement 
in accordance with the tenns of this Agreement. The Lender shall also be entitled 
to exercise all rights and remedies of owners or secured parties, respectively, 
generally with respect to this Agreement and the Facility, subject to the terms of 
this Agreement; 

(B) Opportunity to Cure Default. The Lender shall have the right, but 
not the obligation, to pay all sums due under this Agreement and to perfonn any 
other act, duty or obligation required of Seller thereunder, or cause to be cured 
any default of Seller thereunder in the time and manner provided by the terms of 
this Agreement. Nothing herein requires the Lender to cure any default of Seller 
under this Agreement or (unless the Lender has succeeded to Seller's interests or 
has otherwise assumed Seller's obligations under this Agreement) to perform any 
act, duty or obligation of Seller under this Agreement, but Buyer hereby gives it 
the option to do so; 

(C) Exercise of Remedies. Upon the exercise of remedies, including 
any sale of the Facility by the Lender, whether by judicial proceeding or under 
any power of sale contained therein, or any conveyance from Seller to the Lender 
(or any assignee of the Lender as defined below) in lieu thereof, the Lender shall 
give notice to Buyer of the transferee or assignee of this Agreement. Any such 
exercise of remedies shall not constitute a default under this Agreement but shall 
not to excuse any Seller Event of Default before, as a result of, or after such 
exercise of remedies; 
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(iii) Right to Cure. 

(A) Cure Period. Buyer will not exercise any right to terminate or 
suspend this Agreement unless it shall have given the Lender a copy of Buyer' s 
notice to Seller of an Event of Default, as required by this Agreement, specifying 
the condition giving rise to such right, and the Lender shall not have caused to be 
cured the condition giving rise to the right oftennination or suspension within 
thirty (30) days after such notice or (if longer) the periods provided for in this 
Agreement; provided that if such Seller default reasonably cannot be cured by the 
Lender within such period and the Lender promptly commences and continuously 
pursues cure of such default within such period, such period for cure will be 
extended for a reasonable petiod of time under the circumstances, such period not 
to exceed an additional sixty (60) days. The Parties' respective obligations will 
otherwise remain in effect during any cure period. 

(B) Continuation of Ag:reement. If the 'Lender or its assignee (including 
any purchaser or transferee), pursuant to an exercise of remedies by the Lender, 
shall acquire title to or control of Seller's assets and shall, within the time periods 
described in Section 10.2(a)(iii)(A), cure all defaults under this Agreement 
existing as of the date of such change in title or control in the manner required by 
tllis Agreement, then such person shall no longer be in default under tllis 
Agreement, and this Agreement shall continue in full force and effect. 

(b) Lender a Third-Party Beneficiary. Buyer agrees and acknowledges that Lender is a, 
third-party beneficiary of the provisions of this Section 1 0.2. 

(c) Entry to Consent to Assignment. Buyer agrees to execute any reasonable consents to 
assignment or acknowledgements as may be reasonably requested by Seller and/or 
Lender in connection with such financing or sale of the Facility. Seller shall pay 
Buyer's reasonable, documented attorneys' fees incurred in reviewing and negotiating 
any such consent or acknowledgment. 

10.3 Obligation to Modify A9Jeement. If a Lender or the Seller requires this Agreement to be 
modified to finance, develop or operate the Facility, and the modification does not (i) 
materially restrict Seller's ability to deliver Credits to Buyer, (ii) matetially restrict Buyer's 
ability to receive Credits, (iii) diminish the Credit value to Buyer, or (iv) disallow the 
Facility's qualification under the SMART Program, the Parties shall negotiate in good faith 
in an effort to amend this Agreement in a timely fashion. If the Parties, negotiating in good 
faith, cannot agree on the amendments, Seller may terminate this Agreement, or, if Seller 
·determines in good faith that the Agreement cannot be amended to allow the Facility to 
be financed, developed or operated in a commercially reasonable marmer, then Seller may 
terminate the Agreement. The tenninating Party shall give the other Party thirty (30) days 
ptior written notice and this Agreement shall terminate without further liability of the 
Parties to each other, provided that the Parties shall not be released from any obligation 
arising under this Agreement prior to such termination. 
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ARTICLE XI 
DISPUTE RESOLUTION 

11.1 Dispute Resolution. The Parties agree to use their respective reasonable efforts to resolve 
any dispute(s) that may arise regarding this Agreement. 

(a) Negotiation. Any dispute that arises under or with respect to this Agreement shall in 
the first instance be the subject of informal negotiations between the chief executive 
of Seller, and the chief executive of Buyer, who shall use their respective reasonable 
efforis to resolve such dispute. The dispute shall be considered to have arisen when 
one Pmiy sends the other a written notice that identifies with reasonable particularity 
the nature, and the acts(s) or omission(s) fonning the basis of, the dispute. The period 
for informal negotiations shall not exceed fourteen (14) calendar days from the time 
the dispute arises, unless it is modified by written agreement of the Parties. 

(b) Mediation. In the event that the Parties cannot resolve a dispute by informal 
negotiations, the Parties involved in the dispute hereby agree to submit the dispute to 
non-binding mediation if the monetary value of the dispute exceeds $25,000, and 
may, if they mutually agree, submit any other disputes of lesser amount to non
binding mediation. For disputes whose monetary value exceed $25,000, the 
following process shall apply: Within fourteen"( 14) days following the expiration of 
the time period for infonnal negotiations, the Parties involved in the dispute shall 
propose and agree upon a neutral and otherwise qualified mediator. In the event that 
the Parties fail to agree upon a mediator either Party may request the American 
Arbitration Association (the "AAA") to appoint a mediator. The period for mediation 
sliall commence upon the appointment of the mediator and shall not exceed one 6-
hour business day and shall occur within sixty ( 60) days of the appointment of the 
mediator, unless such time periods are modified by written agreement of the Parties 
involved in the dispute. The decision to continue mediation shall be in the sole 
discretion of each Pmiy involved in the dispute. The Parties will bear their own costs 
of the mediation. The mediator's fees shall be shared equally by all Parties involved 
in the dispute. 

(c) Injunctive Relief. Notwithstanding the foregoing, or anything to the contrary in this 
Agreement, either Party may at any time, and without having to engage in any dispute 
resolution or mediation, seek injunctive relief to prevent perceived irreparable hann. 

ARTICLE XII 
MISCELLANEOUS 

12.1 Notices. All notices and other fonnal communications which either Party may give to the 
other under or in connection with this Agreement shall be in writing (except where 
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expressly provided for otherwise), shall be deemed delivered upon receipt (except that 
notice provided by email shall be deemed delivered upon confirmation of receipt, of which 
auto-reply is insufficient), and shall be sent by any o(the following methods: hand 
delivery; reputable ovemight courier; certified mail, return receipt requested; or email 
transmission. The communications shall be sent to the following addresses: 

If to Seller: Sutton Solar 2, LLC 
ATTN: Charles Nutter 
101 Summer Street, 2nd Floor 
Boston, MA 02110 
Email: AM@nexamp.com 

With a copy to: Nexamp, Inc. 

Ifto Buyer: 

ATTN: General Counsel 
101 Summer Street 
Boston, MA 02 11 0 
Email: lerml@.nexamp.corn 

ATTN: Mayor 
City ofNewburyp01i 
60 Pleasant Street 
Newburyport, MA 01950 

Any Party may change its address and contact person for the purposes of this Section by giving 
notice thereof in the manner required herein. 

12.2 INTENTIONALLY OMITTED. 

12.3 SeverabilitY. If any non-matetial part of this Agreement is held to be unenforceable, the 
rest of the Agreement will continue in effect except as otherwise provided by law. If a 
material provision is determined to be unenforceable and the Party which would have been 
materially benefited by the provision does not waive its unenforceability, then the Parties 
shall negotiate in good faith in an eff01i to amend the Agreement to restore to the Party that 
was the beneficiary of such unenforceable provision the benefits of such provision. If the 
Parties are unable to agree upon an amendment that restores the Parties benefits, either 
Party may terminate the Agreement upon sixty (60) days written notice. 

12.4 Governing Law. This Agreement and the rights and duties of the Parties hereunder shall be 
governed by and shall be construed, enforced and perfonned in accordance with the laws of 
the Commonwealth of Massachusetts without regard to principles of conflicts oflaw, and 
any litigation arising hereunder shall be brought solely in the Massachusetts state courts 
located in Suffolk County, MA, with each Party hereby waiving any objections on account 
of venue or forum. 
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12.5 Entire Agreement. This Agreement, together with its exhibits, contains the entire 
agreement between Seller and Buyer with respect to the subject matter hereof, and 
supersedes all other understandings or agreements, both written and oral, between the 
Parties r elating to the subject matter hereof. 

12.6 Press Releases. The Parties shall reasonably cooperate with each other when making 
public announcements of any kind or in any form related to the execution and existence of 
this Agreement, or the sale or purchase of Credits. Any good faith failure of a Pa1iy to 
comply with this provision shall not constitute an Event ofDefault. 

12.7 No Joint Venture. Nothing herein contained shall be deemed to constitute any Party a 
pariner, agent or legal representative of the other Party or to create a joint venture, 
pa1inership, agency or any relationship between the Pa1iies. The obligations of Seller and 
Buyer he reunder are individual and neither collective nor joint in nature. 

12.8 Amendments; Bindin!! Effect. This Agreement may not be amended, changed, modified, 
or altered unless such amendment, change, modification, or alteration is in writing and 
signed by both Parties or their successor in interest. This Agreement inures to the benefit 
of and is binding upon the Parties ar1d their respective successors and permitted assigns. 

12.9 Counterpa1is. This Agreement may be executed in counterparts, each of which shall be 
deemed an original and all of which shall constitute one and the same agreement. 

12.10 Further Assurances . From time to time and at any time at and after the execution of this 
Agreement, each Party shall execute, acknowledge and deliver such reasonable documents 
and assurances requested by the other Party. Each Party shall reasonably cooperate with 
the other to effect or confinn transactions contemplated by this Agreement. Neither Party 
shall unreasonably withhold, condition or delay its compliance with any reasonable 
request made pursuant to this Section 12.1 0. Seller shall pay Buyer's reasonable 
attorneys' fees incurred in reviewing and negotiating any such documents and assurances. 

12. 11 Good Faith. All rights, duties and obligations established by this Agreement shall be 
exercised in good faith and in a reasonable manner. 

12. 12 No Third-Party Beneficiaries. This Agreement is intended solely fo r the benefit of the 
Pmiies. Except as expressly set f01ih in this Agreement, nothing in this Agreement shall 
be construed to create any duty to or standard of care with reference to, or any liability to, 
or any benefit for, any person not a Party to this Agreement. This Section 12.12 shall not 
limit the right of a Lender pursuant to Section 1 0.2. 

12. 13 Additional Tenns Re!!ard in!! Buver. Notwithstand ing anything to the contrary in this 
Agreement: 

(a) Buyer shall not be required to execute documents or instruments subsequent to the 
execution of the Agreement that will materially increase Buyer's risks or obligations 
under the Agreement, or result in the waiver of any of Buyer' s rights, defenses, or 
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remedies under the Agreement or at law or in equity, or require Buyer to give or 
cause its legal counsel to give a legal opinion or require Buyer to make a statement of 
fact of which Buyer has no actual knowledge. 

(b) To the extent Buyer is obligated by any provision of this Agreement to negotiate any 
document or instrument with, or at the request of, Seller or any Lender, or to take any 
actions in coru1ection with Seller's efforts to secure financing for the Facility, Seller 
shall promptly reimburse Buyer for reasonable, documented attorney fees incurred by 
Buyer in reviewing and. negotiating any such document or instrument. 

(c) Any requirement that Buyer cooperate or assist Seller shall not require Buyer to 
interfere with or influence the independent regulatory, licensing, taxing, pennitting or 
jud icial functions of any official, department, board, committee, body or commission 
of Buyer. 

(d) The Agreement shall be subject to Applicable Law. 

(e) Bu yer does not waive any of the rights, remedies, defenses and immunities afforded 
Buyer, as a municipality, under G.L. c. 258, all of which rights, remedies, defenses 
and immunities Buyer hereby reserves. 

IN WITNESS WHEREOF, the Parties executed this Credit Purchase and Sale Agreement under 
seal as of the E ffective Date. 

BUYER SELLER 

CITY OF NE\VBURYPORT Sutton Solar 2, LLC 

By: _________ __ _ By: -------------------------

Name: Name: --------------------------- ------------------------

Title: 
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Glossarv ofTerms 

"Affiliate" means, as to any person or entity, any other person or entity which, directly or 
indirectly, is in control of, is controlled by, or is under common control with, such person or 
entity. For purposes of this definition, "control" of a person or entity means the power, directly 
or indirectly, to direct or cause the direction of the management and policies of such person or 
entity whether by contract or otherwise. 

"Applicable Law" means any present and future law, act, rule, requirement, order, by
law, ordinance, regulation, judgment, decree, or injunction of or by any Governmental Authority, 
ordinary or extraordinary, foreseen or unforeseen, and all licenses, pennits, and other 
governmental consents, which may at any time be app licable to a Party's rights and obligations 
hereunder, including, without limitation, constructing, operating, and owning the Facility, and 
selling and purchasing Credits. 

"Billing Perioa" shall mean as defined in the applicable Tariff pursuant to which the 
Facility becomes qualified to receive Credits. 

"Business Day" means a day on which Federal Reserve member banks in Boston, MA 
are open for business; and a Business Day shall open at 8:00a.m. and close at 5:00p.m. Eastern 
Prevailing Time. 

"Commercial Operations" shall occur for the Facility when (i) Seller has obtained all 
necessary licenses, permits and approvals under Applicable Law to install and operate the 
Facility, (ii) the Facility is able to generate and supply and has begun to generate and supply 
electticity to the Utility's electricity distribution system at full or substantially full capacity, (iii) 
Seller has completed or obtained all Facility-related equipment and rights, if any, to allow 
regular Facility operation, and (iv) if applicable and to the extent required, the Utility has 
approved the Facility's interconnection with the electricity distribution system to allow regular 
Facility operation. 

" Commercial Operations Date" means the date on which the Facility achieves 
Commercial Operations and has obtained the final statement of qualification from the 
Massachusetts Department of Energy Resources (or equivalent). 

"Construction Commencemellt Date" means the date of commencement of site 
preparation or construction activities on the property upon which the Facility is located. 

"Contract Year" means each year during the Tenn, with the first Contract Year starting 
on the Commercial Operations Date and ending on the first anniversary of the Commercial 
Operations Date. 

"Credits" means the monetary value of the excess Energy generated by an Alternative 
On-Bill Credit Generation Unit, stated as of the Effective Date by the Utility according to 225 
CMR 20.00, et seq. and the applicable Tariff; and excluding, for the avoidance of doubt, any Tax 
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Attributes or Environmental Attributes. 

"Credit Value" shall be determined under the SMART Program at 225 CMR 
20.08(l)(a)(2) and the applicable Tatifffor the relevant Bill ing Period. 

"Energy" means the amount of electricity the Facility generates over a period of time, 
expressed in tenns of kilowatt hour (' 'kWh") or megawatt hour ("MWh"). 

"Environmental Attribute" means GIS Certificates, Renewable Energy Certificates, 
carbon trading credits, emissions reductions credits, emissions allowances, green tags, Green-e 
certifications, or other entitlements, benefits, certificates, products, or valuations attributed to the 
Facility and its displacement of conventional energy generation, or any other entitlement 
pursuant to any federal, state, or local program applicab le to renewable energy sources, whether 
legislative or regulatory in origin, as amended from time to time, and excluding, for the 
avoidance of doubt, any Tax Attributes and the Credits. 

"Facility" means the solar (PV) power electrical generation facility identified on Exhibit 
B, attached hereto and incorporated herein, together with all appurtenant equipment required to 
interconnect the Facility to the Utility's elect1ic distribution system. 

"Force 1Vajeure" means any cause not within the reasonable control and occuning 
without the fault of the affected Party which precludes that Party from carrying out, in whole or 
in pa1t, its obligations under this Agreement, including, but not limited to, Acts of God; high 
winds, hunicanes or tornados; fires; epidemics; landslides; earthquakes; floods; other natural 
catastrophes; strikes (other than of Seller's employees); lock-outs or other industrial disturbances 
(other than those involving Seller's employees); acts of public enemies; acts, failures to act or 
orders of any kind of any Governmental Authority acting in its regulatory or judicial capacity; 
insurrections; military action; war, whether or not it is declared; sabotage; riots; civil 
dish1rbances or explosions. A Pa1ty may not assert an event of Force Jvfajeure to excuse it from 
perf01ming due to any goverrunental act, failure to act, or order, where it was reasonably within 
such Party's power to prevent such act, failure to act, or order, provided that nothing herein is 
intended by the Parties to interfere with the performance by Buyer or its officials of Buyer's 
regulatory functions as a Massachusetts municipality. Economic hardship of either Party shall 
not constitute an event of Force Majeure. 

"Governmental Authority" means any national, state or local goverrunent, or any other 
goverrun ental, judicial, regulatory, public or statutory instrumentality, authority, body, agency, 
department, bureau, or entity. 

"Governmental Charges" means all applicable federal, state and local taxes (other than 
taxes based on income or net worth,. but including, without limitation, sales, use, gross receipts or 
similar taxes), governmental eharges, emission allowance costs, duties, tariffs, levies, licenses, 
fees, permits, assessments, adders or surcharges (including public purposes charges and low 
income bill payment assistance charges), imposed or authorized by a Governmental Authority, 
Utility, or other similar entity, on or with respect to the Credits. 
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"Interest R ate" means a fluctuating interest rate per annum equal to the sum of (i) the 
Prime Rate as stated in the "Bonds, Rates & Yields" section ofThe Wall Street Journal on the 
Effective Date and thereafter on the first day of every calendar month, plus (ii) two percentage 
points. (In the event that such rate is no longer published in The Wall Street Journal or such 
publication is no longer published, the Interest Rate shall be set using a comparable index or 
interest rate mutually acceptab le to both the Seller and Buyer.) The Interest Rate hereunder shall 
change on the first day of every calendar month. Interest shall be calculated daily on the basis of 
a year of three hundred sixty-five (365) days and the actual number of days for w~1ich such 
interest is due. · 

"Lender" means the entity or person(s) (or any affiliate of any thereof) from time to time 
providing any financing or refinancing to the Seller or any affiliate thereof or otherwise for the 
construction of, expansion of, and/or operation and maintenance of, the Facility, and any 
successors, assigns, agents, or trustees thereof, inCluding any lessor under a sale/leaseback 
financing stm cture. 

"i"'leter" means the meter furnished and installed by the Utility to measure the electricity 
delivered by the Utility to the Facility and delivered by the Facility to the Utility. 

"1l'l inimum Credit Requirement' means the minimum number of Credits Seller must 
transfer to Buyer hereunder pursuant to Section 7.4 hereof The Minimum Credit Requirement 
is set forth in Exhibit B and shall be equal to ninety percent (90%) of the expected production of 
the Facility (updated as of Cormnercial Operations to reflect the as-built Facility size, as adjusted 
for weather) for a Contract Year. 

"Price" is defined on Exhibit A. 

"Purchase Percentage" is defined on Exhibit A. 

"Quantity" means the total quantity of Credits associated with the Energy generated by 
the Facility during the relevant Tenn or Billing Period (as determined pursuant to applicable law, 
regulation and Tariff), multiplied by the Purchase Percentage, as measured and evidenced by the 
Credits reflected on actual invoices received by Buyer from the Utility. 

"Renewable Energy Certificate" or "REC' means a certificate, credit, allowance, green 
tag, or other transferable indicia, howsoever entitled, created by an applicable program or 
certification authority indicating generation of a particular quantity of energy, or product 
associated with the generation of a megawatt-hour (M\Vh) from a renewable energy source by a 
renewable energy project, and excluding, for the avoidance of doubt, the Tax Attributes and the 
Credits. 

"S1l-1ART Program" is the Applicable Law known as the "Solar Massachusetts 
Renewable Target" program. Specifically, that Applicable Law found as of the Effective Date at 
225 C.M.R. §20.00, et seq, as it may be amended from time to time, and including all regulatory 
agency orders pertaining thereto. 
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"Tariff' means either the Utility tariff for interconnection for distributed generation and 
net metering services, or the Alternative On-bill Crediting mechanism tariff, as appropriate for 
the context, and each as approved by the Massachusetts Department of Public Util ities, together 
with any subsequent amendments and approvals thereto. 

" TcLY: Attributes" means the investment tax credits (including any grants or payments in 
lieu thereof) and any tax deductions or other benefits under the Internal Revenue Code or 
applicable federal, state, or local law available as a result of the ownership and operation of the 
Facility or the output generated by the Facility (including, without limitation, tax credits 
(including any grants or payments in lieu thereof) and accelerated and/or bonus depreciation), 
and excluding, for the avoidance of doubt, any Envirorunental Atttibutes and Credits. 

"Utility" means the electric distribution company providing service to the Facility. 

"Utility Account(s)" means the Utility accounts designated by Buyer and identified to the 
Utility by the Seller pursuant to applicable regulation under the SMART Program. 

"Utility Statement(s) " means the statements from the Utility, which accompanies the 
Buyer 's Utility Account(s). 
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EXHIBIT A 

PRICE; and PURCHASE PERCENTAGE 

'·Price" equals 85 percent (85%) of the Credit Value for that Billing Period. 

"Purchase Percentage" equals 50 percent (50%) of the Energy generated during the relevant 
Billing Period. 
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EXHIBIT B 

FACILITY; MINIMUM CREDIT REQUIREMENT 

The Facility is the approximately 1.0 MvV (AC) solar (PV) power electrical generation facility 
located at 25 O akhurst Rd, Sutton, MA 01590. 

Contract Year Minimum Credit Requirement (kvVh)* 
1 665,228 
2 660,970 
'l 
.J 656,740 
4 652,537 
5 648,361 
6 644,211 
7 640,088 
8 635,992 
9 63 1,92 1 
10 627,877 
11 623,859 
12 619,866 
13 615,899 
14 611 ,957 
15 608,041 
16 604,149 
17 600,283 
18 596,441 
19 592,624 
20 588,831 

*Note that the Minimum Credit Requirement shall be updated as of Cmmnercial Operations to 
reflect the as-built Facility size 
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CITY OF NEWBURYPORT- NEXAN1P 

CREDIT PURCHASE AND SALE AGREEMENT 

This Credit Purchase and Sale Agreement ("Agreement') is entered into as of ___ _ 
2019 (the "Effective Date'~ by and between Apex Solar 1, LLC, a Delaware limited liability 
company ("Seller"), and the City of Newburyport, a Massachusetts municipal corporation 
("Buyer"). In this Agreement, Seller and Buyer are sometimes referred to individually as a 
"Party" and collectively as the "Parties." 

RECITALS 

·wHEREAS, Seller finances, develops, owns, operates and maintains solar (PV) electric 
generation facilities; and 

\VHEREAS, Sellet~ desires to sell and deliver to Buyer, and Buyer desires to purchase 
and receive from Seller, Credits associated with Energy generated by the Facility, but not the 
Environmental Attributes· or Tax Attributes, during the Term, subject to the terms set forth in this 
Agreement. 

NO\V, THEREFORE, in consideration of the foregoing recitals, warranties, _covenants 
and conditions herein, and the Exhibits attached hereto, Seller and Buyer agree as follows. 

ARTICLES I 
DEFINITIONS 

vVhen used in this Agreement, capitalized terms shall have the meanings given in the Glossary of 
Terms, attached hereto and incorporated herein, or if such terms are defined elsewhere in this 
Agreement, the meanings given where such terms are defined. Words not defined herein shall be 
given their common and ordinary meanings. 

ARTICLE II 
TE~I 

2.1 Term. The Agreement term (the "Term") shall begin on the Effective Date and shall end at 
the earlier of (i) 11 :59 PM on the day preceding the twentieth (20th) anniversary of the 
Commercial Operations Date (the "Termination Date") or (ii) such date as of which this 
Agreement may be earlier terminated pursuant to the provisions hereof. 

2.2 Early Termination. In addition to any other rights of tennination set forth in this Agreement, 
this Agreement may be terminated before the Termination Date (the "Early Termination 
Date"): 

(a) by Seller, upon thirty (30) days' notice to Buyer, if Seller, in its sole discretion, 
determines that (i) prior to the Construction Commencement Date, it will not 
construct the Facility or (ii) after the Construction Commencement Date it will 
abandon the Facility as a result of an event of Force Majeure; 

(b) by Seller, in accordance with section 4. 1 (regarding conditions precedent); 



(c) by either Party, in accordance with Section 4.2 (regarding regulatory change); 

(d) pursuant to Section 10.3 (regarding financing); or 

(e) by Buyer if Seller fails to achieve Commercial Operations by 6/3112020 (the 
"Commercial Operations Deadline"); provided that the Commercial Operations Deadline 
shall be extended day-for-day to account for any delays caused, through no fault of Seller's, 
by the Utility in the construction of upgrades to its distribution grid to accommodate the 
Facility; provided further that if construction on the Facility has commenced (as defined in 
the next sentence) but the Facility has not achieved Commercial Operations by the 
Commer"cial Operations Deadline, and Seller is diligently installing the Facility, the 
Commercial Operations Deadline shall be extended by an additional ninety (90) days. For 
the purpose of this provision, the word "construction on the Facility" shall mean that all or 
substantially all racking systems and solar panels have been delivered to the property on 
which the Facility is to be installed, and Seller has commenced actual installation of the 
Facility's racking system and solar panels on such property. Seller shall promptly and 
reasonably demonstrate to Buyer in writing that the conditions set forth in this provision have 
been satisfied. 

Upon early termination of this Agreement in accordance with this Section 2.2, the Parties 
shall have no further obligations hereunder except those which survive expiration or 
termination of this Agreement in accordance with the terms hereof. 

ARTICLE III 
TITLE; COMMERCIAL OPERATION DATE 

3.1 Title. 

(a) Under no circumstances shall the Buyer have or retain title to the Facility, Energy, 
Environmental Attributes, Tax Attributes, generation capacity and ancillary services 
produced or associated with the Energy or the Facility. If Buyer is deemed to be the 
owner or provider of any of the above, subject to and to the extent permitted by 
Applicable Law, Buyer shall assign them to Seller and, if Buyer receives any 
payments for them, it shall pay them to Seller. This Section 3.l(a) shall survive the 
termination of this Agreement. 

(b) As between Seller and Buyer, title to, and risk of loss of, the Credits purchased by 
Buyer hereunder will pass from Seller to Buyer upon allocation of the Credits to 
Buyer's Utility Account(s). If Buyer is purchasing less than 100 percent of the 
Credits, title to and risk of loss of the Credits not purchased by Buyer shall at all 
times remain with Seller. 

3.2 Notice of Commercial Operations Date. Within 14 days ofreceipt of notification from the 
Utility that the Facility may commence operations, Seller shall provide Buyer with a copy of 
such notification, and the date of such notification, unless a different date for commencement 
of operations is set forth in that notification by the Utility, shall constitute the Commercial 
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Operations Date. 

ARTICLE IV 
CONDITIONS PRECEDENT; REGULATORY CHANGE 

4.1 Conditions Precedent. Seller's obligations under this agreement are subject to the Facility's 
connection to the Utility pursuant to any laws, regulations or tariffs qualifying the Facility to 
generate Credits. Buyer agrees that it will, in good faith, execute any reasonably requested 
documentation required by any Governmental Authority, including a "SMART Participant 
Customer Disclosure Form". If the Facility does not so qualify, or if the Facility loses its 
qualification through no fault of the Seller, then Seller may, but shall not be obligated to, 
tenninate this Agreement by delivering notice to the Buyer. If this Agreement is tenninated 
pursuant to this Section 4. 1, the termination shall be effective as of the date of Buyer's 
receipt of such notice without further liability of the Parties to each other, provided that the 
Patiies shall not be released from any payment, liabilities or other obligations arising under 
this Agreement prior to the delivery ofthe notice, and Section 11.1 (Disputes) shall continue 
to apply to disputes that arose before such termination. 

4.2 Obligation to Modify Agreement Pursuant to Actions by Governmental Authority. Upon a 
Governmental Authority order, decision, or regulation implementation, or upon the 
administration or interpretation thereofby the Massachusetts Department of Public Utilities 
or the Utility binding on a Patiy that (i) materially restticts Seller's ability to deliver Credits 
to Buyer or to fulfill its other obligations under this Agreement, (ii) materially restricts 
Buyer's ability to receive Credits, or (iii) disallows the Facility's qualification under laws, 
regulations or tariffs qualifying the Facility to generate Credits, as appropriate, the Parties 
shall negotiate in good faith to amend this Agreement to conform to such rule(s) and/or 
regulation(s) to the greatest extent reasonably possible, and shall use commercially 
reasonable efforts to confonn such amendment to restore the economic benefits to each 
Party. If the Parties, negotiating in good faith, cannot agree concerning conforming to such 
actions, then either Party may terminate this Agreement. 

ARTICLE V 
PURCHASE AND SALE OF CREDITS; GOVERNMENTAL CHARGES 

5.1 Sale and P urchase of Credits. Beginning on the Commercial Operations Date and continuing 
throughout the Term, Seller agrees to sell to Buyer, and Buyer agrees to accept from Seller 
and to pay the Price to Seller for, the Quantity. The Price is stated on Exhibit A, attached 
hereto and incorporated herein. Notwithstanding anything to the contrary in this Agreement, 
Buyer shall not be required to pay for any Credits before those Credits have been allocated to 
Buyer by the Utility and are reflected on invoices received by Buyer from the Utility. 

5.2 Delivery. Seller shall direct the Utility to deliver the Credits to Buyer under the SMART 
Program. 

(a) To deliver the Credits to Buyer, Seller shall direct the Utility to allocate the Credits 
purchased by Buyer under this Agreement to Buyer's Utility Account(s) (in 
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accordance with the process established by the Tariff). Buyer may change the Utility~ 
Accounts to which Credits are allocated subject t.o any requirements of the Utility 
regarding the timing and manner of making such changes, and Seller shall cooperate 
with Buyer regarding any such changes, including, but not limited to , by filing any 
documentation with the Utility to implement such change so long as (i) Buyer 
provides written notice to Seller and (ii) the new address is serviced by the same 
Utility that provided service to the old address. The change in address will be 
effective upon the Utility allowing Seller to make such change, which unde·r the tariff 
existing as of the date of this Agreement is generally within six (6) months. Seller 
will not be liable for any Credits lost through no fault of Seller's as a result of such 
change of address. 

(b) Buyer understands that the Cr~dits delivered to Buyer in any particular month will be 
reflected on Buyer's Utility Statement as a monetary credit amount and not as an 
electticity quantity; and that such Credits will be reflected on the Utility Statement 
according to the Utility's billing cycle, which may be up to approximately two (2) 
months after the Facility generates the Energy associated with the Credits, provided 
that Buyer shall not be invoiced by Seller for any Credits unless and until those 
Credits are received by Buyer from the Utility and reflected on Buyer's invoices 
received from the Utility. 

(c) Each Party acknowledges that each of them is relying on the Facility receiving and 
maintaining qualification as a Community Shared Solar Tariff Generation Unit under 
the Massachusetts SMART Program. Buyer and Seller each agrees that it shall not 
take any action that would cause the Facility not to be qualified as a Community 
Shared Solar Tariff Generation Unit, and shall reasonably cooperate with each other 
to assure the Facility's continued qualification. 

(d) Seller will promptly take reasonable efforts to correct any Utility Credit-allocation 
error and Buyer agrees to reasonably cooperate in a timely manner as needed. . 

(e) Seller shall elect the Utility's fixed supply option for 6 month period to determine 
value of Credits. 

5.3 Governmental Charges. 

(a) Seller is responsible for any Govemmental Charges attributable to the sale of Credits 
hereunder, whether imposed before, upon or after the allocation and delivery of 
Credits to Buyer. 

(b) The Parties shall use commercially reasonable efforts to administer this Agreement 
and implement its provisions to minimize Governmental Charges. If any Credits 
sales are exempted from or not subject to one or more Governmental Charges, the 
relevant Party shall, promptly upon the other Party's written request, provide the 
other Party with all necessary, available documentation to evidence the exemption or 
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exclusion. 

6. 1 Pavment. 

ARTICLE VI 
PAYMENT 

(a) Beginning with the first Billing Period that Seller delivers Energy to the Utility, Seller 
shall provide an invoice to Buyer (the "1nvoice") for the amount due for Credits 
received by Buyer from the Utility based on the Price multiplied by the Quantity. 

(b) Buyer shall remit payment of the full undisputed amount of each Invoice to Seller or 
its des ignee by electronic funds transfer (or other means agreeable to Seller) to the 
account designated by Seller within thirty (30) days following Buyer's receipt of each 
Invoice. If Buyer does not pay the undisputed amount of an Invoice within thirty (30) 
days of receiving the Invoice, the amount due on the Invoice shall bear interest from 
the date on which the payment was due, through and including the date Seller 
receives the payment. The atmual Interest accmal rate is the Interest Rate. 

(c) Before the Commercial Operations Date, Buyer shall, with Seller' s cooperation, take 
all reasonable actions necessary to cause the Utility to allow Seller to electronically 
access, for the Tetm, the Utility Statement(s) and account information solely for 
purposes of fulfilling Seller's obligations under this Agreement. 

(d) The Parties shall resolve Invoice disputes according to Section 6.3 (Invoice Disputes). 

6.2 Records and Audits. 

(a) Seller shall maintain accurate operating records in order to properly administer this 
Agreement. 

(b) Each Patiy shall keep, for a period of not less than two (2) years after the expiration 
or termination of any transaction, records sufficient to pennit the other Party to verify 
the accuracy of billing statements, invoices, charges, computations and payments for 
the transaction. During these periods each Party may, at its sole cost and expense, 
and upon reasonable notice to the other Party, examine the other Party's records 
regarding the transactions during the other Party' s nonnal business hours. 

6.3 Invoice Disputes: Invoice Discrepancies. 

(a) If a Party, in good faith, disputes an Invoice, including disputes under Section 6.3(b), 
the disputing Party shall promptly notify the other Party of the basis for the dispute 
and shall pay the undisputed portion of the Invoice no later than the due date. Any 
required payment shall be made within seven (7) Business Days of resolving the 
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dispute. Any overpayments shall either be returned by the receiving Party promptly 
following the request or be deducted from subsequent payments with interest accrued 
at the Interest Rate, at the option of the overpaying Party. The Parties may only 
dispute amounts owed or paid within twelve (12) calendar months from the Invoice 
date, unless the basis of the dispute was not reasonably ascertainable from the face of 
the Invoice, in which event the period for disputes shall be extended to a total of 
twenty-four (24) months from the date of such Invoice(s). Ifthe Parties are unable to 
resolve an Invoice dispute under this Section, the Parties shall follow the procedure 
set forth in Article 11 (regarding dispute resolution). 

(b) If the Parties detennines that the value of Credits reflected on an Invoice is different 
than the value of Credits allocated to Buyer's Utility Account(s), and that the 
discrepancy is due to an issue related to the Meter, Seller shall use commercially 
reasonable efforts to resolve the issue with the Utility. If the discrepancy is due to an 
accounting or administrative error by the Utility, Seller, with the cooperation of 
Buyer as the Utility Account holder, shall resolve the discrepancy with the Utility. 

ARTICLE VII 
REPRESENTATIONS, 'WARRANTIES, COVENANTS, li~DEMNIFICATION 

7.1 Each Party represents and warrants to the other Party as follows. 

(a) The Party is duly organized, validly existing, imd in good standing under the laws of 
the state in which the Party is organized and is authorized to conduct business in the 
Commonwealth of Massachusetts. 

(b) The Patiy has full legal capacity to enter into and perfonn this Agreement. 

(c) The execution of the Agreement has been duly authorized, and each person executing 
the Agreement on behalf of the Party has full authority to do so and to fully bind the 
Party. 

(d) It shall endeavor in good faith to perform its obligations under this Agreement in 
compliance with Applicable Law. 

7.2 The Parties acknowledge and agree that this Agreement and the transactions contemplated 
hereunder are intended to be a "forward contract" within the meaning of the United States 
Banla.uptcy Code, and that Seller is understood to be a "forward merchant" within the 
meaning of the United States Banla.uptcy Code. The Parties further acknowledge and agree 
that, for purposes of tllis Agreement, Seller is not deemed a "utility" as such term is used in 
Section 366 of the United States Banla.uptcy Code. 

7.3 Upon written request from Seller on or prior to the Effective Date and thereafter (not to 
exceed once every year), Buyer shall provide to Seller a copy of the most recent years 
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financial statements for Buyer, provided that Buyer shall be in compliance with any such 
request if Buyer provides to Seller such financial statements as are prepared by Buyer in the 
ordinary course of its business. 

7.4 Seller Production Guarantee. Beginning on the first day of the fourth Contract Year and 
determined on each annual anniversary of the Commercial Operations Date for the remainder of 
the Tenn, if the aggregate number of Credits delivered to Buyer hereunder for the ptior three 
Contract Years (such three-year aggregate, the "Three-Year Credit Total") does not equal or 
exceed the aggregate of the Minimum Credit Requirement over such three-year petiod 
(the "Three-Year Credit Requirement"), on its next invoice issued to Buyer, Seller shall credit 
Buyer an amount equal to: (a) the positive difference, if any, between (i) the average price paid 
by Buyer to the Utility for electric power over such three-year period, as reasonably determined 
by Seller and (ii) the Ptice, multiplied by (b) the difference between the Three-Year Credit 
Requirement and the Three-Year Credit Total. 

7.5 Indemnification. Seller shall indemnify and save hannless the Buyer from and against any 
and all claims, damages, liabilities, losses, charges, costs and expenses (including reasonable 
attorneys' fees) arising out of any breach of this Agreement by Seller. 

ARTICLE VIII 
TERJ.,IL.'fATION; DEFAULT 

8.1 Events of Default. The following shall each constitute an Event of Default by a Party. 

(a) The Party fails to make any material payment due under this Agreement within thirty 
(30) days after receiving written notice (including the invoice to which such payment 
relates) that such payment is past due unless the specific amount of the payment not 
made is being disputed. 

(b) The Party fails to perform or comply with any material covenant or agreement set 
forth in this Agreement and such failure continues for a period of thirty (30) days 
after receipt of w1itten notice thereof from the other Party; provided, however, if the 
defaulting Party promptly commences efforts, and proceeds with due diligence during 
such thirty (30) day pe1iod, to cure such breach and is unable by reason of the nah1re 
of the work involved using commercially reasonable efforts to cure the same within 
the said thirty (30) days, the defaulting Party's time to do ~o shall be extended by the 
time reasonably necessary to cure the same not to exceed a total additional period of 
sixty (60) days. 

(c) Fraud or intentional misrepresentation by the Party with respect to any of the 
covenants or agreements of this Agreement. 

(d) The Party: 
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1. is dissolved (other than pursuant to a consolidation, amalgamation or 
meroer)· 0 , 

ii. makes a general assignment, arrangement or composition with or for the 
benefit of its creditors; or 

111. (A) applies for or consents to the appointment, or the taking of possession 
by, a receiver, custodian, trustee or liquidator of itself or a substantial portion of its property; (B) 
admits in writing its inability, or is generally unable, to pay its debts as such debts become due; 
(C) commences a voluntary case under any bankmptcy law; (D) files a petition seeking to take 
advantage of any other law relating to bankmptcy, insolvency, reorganization, winding up, or 
composition or readjustment of debts; (E) acquiesces in, or fails to contest in a timely manner, 
any petition filed against it in an involuntary case under bankmptcy law or seeking to dissolve it 
under other applicable law; or (F) takes any action authorizing its dissolution. 

8.2 Force Majeure. Except as specifically provided herein, ifby reason of Force J\;Jajeure, either 
Party is unable to cany out, either in whole or in part, any of its obligations herein contained, 
such Party shall not be deemed to be in default during the continuation of such inability, 
provided that: (i) the non-perfonning Party, within a reasonable time after the occurrence of 
the Force lv!ajeure event, gives the other Party hereto written notice describing the 
particulars of the occurrence and the anticipated period of delay; (ii) the suspension of 
performance be of no greater scope and of no longer duration than is required by the Force 
J'vfajeure event; (iii) no obligations of the Party which were to be performed prior to the 
occurrence causing the suspension of performance shall be excused as a result of the 
occurrence; and (iv) the non-performing Party shall use commercially reasonable efforts to 
remedy with all reasonable dispatch the cause or causes preventing it from carrying out its 
obligations. The other Party shall not be required to perform any obligations that are in 
consideration of the obligations of the non-performing Party that are not being carried out by 
reason of F orce J\;Jajeure, provided that Buyer shall not be excused from making payments 
for Credits delivered and reflected on Buyer's Utility Accounts. 

8.3 Termination for Default. 

(a) Upon the occurrence of an Event of Default, the non-defaulting Party at any time 
thereafter may give written notice to the defaulting Patty specifying such Event of 
Default and such notice may state that this Agreement and the Tetm shall expire and 
.tenninate on a date specified in such notice, subject to the rights to cure of Section 8.1 
and Section 10.2(a)(iii)(A), and upon any termination date specified in such notice, 
this Agreement shall terminate as though such date were the date otiginally set forth 
herein for the termination hereof. 

(b) If this Agreement is terminated due to an Event of Default, Seller shall have no 
further obligation to deliver, and Buyer shall have no further obligation to purchase, 
Credits generated after that termination date, provided that Buyer shall remain 
responsible to pay for any Credits received from the Utility prior to the termination 
date,· except to the extent any amount due from Buyer for Credits may be offset by 
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Buyer with any damages suffered by Buyer in connection \Vith any such termination. 

ARTICLE IX 
REMEDIES; LIMITATION OF LIABILITY; ·wAIVER 

9.1 Remedies. 

(a) Subject to the limitations set forth in this Agreement, upon a termination by Seller due to 
an Event of Default by Buyer occurring after the Commercial Operations Date, Seller 
may sell Credits produced by the Facility to persons other than Buyer, and recover from 
Buyer (in addition to amounts due Seller for any Credits received from the Utility ptior to 
the tennination) any anticipated loss in revenues resulting from sales for a twelve month 
period only, measured as the 12 months immediately following termination of this 
Agreement, with such loss being defined as the positive difference, if any, between (i) 
Price as of the date of the tennination and (ii) the market price for Credits as of the date 
of termination (as reasonably determined by Seller), multiplied by the average of the 
annual Quantity delivered by Seller in all Contract Years pt'eceding the year of 
tennination of the Agreement, provided that such amount to be paid by Buyer shall not 
exceed $15,000. 

(b) Subject to the limitations set forth in this Agreement, upon a termination by Buyer due to 
an Event of Default by Seller occurring after the Commercial Operations Date, Buyer 
may recover from Seller any loss in savings for a twelve month petiod only, measured as 
the 12 months immediately following tennination of this Agreement, with such loss 
being defined as the positive difference, if any, between (i) the average price of electricity 
delivered by the Utility to Buyer's Utility Accounts as of the date of termination of the 
Agreement and (ii) the Price, multiplied by the average of the annual Quantity purchased 
by Buyer in all Contract Years preceding the year of termination of the Agreement. 

(c) Buyer and Seller each reserve and shall have all rights and remedies available to it at law 
or in equity with respect to the performance or non-perfonnance of the other Party hereto 
under this Agreement. Each Party shall take reasonable efforts to mitigate damages it 
may incur as a result of the other Party's non-perfonnance under this Agreement in 
accordance with the laws of the Commonwealth of Massachusetts. Notwithstanding the 
foregoing, Buyer shall under no circumstances be liable on account of any Event of 
Default for any alleged loss of Tax Attributes or Environmental Atttibutes. 

9.2 Limitation ofLiabilitv. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR 
ANY PUNITIVE DAMAGES OF ANY CHARACTER, RESULTING FROM, ARISING 
OUT OF, IN CONNECTION WITH OR IN ANYWAY INCIDENT TO ANY ACT OR 
OMISSION OF EITHER PARTY RELATED TO THE PROVISIONS OF THIS 
AGREEMENT, IRRESPECTIVE OF WHETHER CLAIMS OR ACTIONS FOR SUCH 
DAMAGES ARE BASED UPON CONTRACT, vVARRANTY, NEGLIGENCE (EXCEPT 
GROSS NEGLIGENCE), STRICT LIABILITY OR ANY OTHER THEORY AT LAW OR 
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EQUITY. 

9.3 Waivers. 

(a) No Implied Waivers- Remedies Cumulative. No covenant or agreement under this 
Agreement shall be deemed to have been waived by Seller or Buyer unless the waiver 
is in writing and signed by the Party against whom it is to be enforced or such Party' s 
agent. A Party's consent or approval to any act or matter must be in writing, shall 
apply only with respect to the particular act or matter in which such consent or 
approval is given, and shall not relieve the other Party from the obligation wherever 
required under this Agreement to obtain consent or approval for any other act or 
matter. A Party's failure to insist upon the strict perfonnance of any one of the 
covenants or agreements of this Agreement or to exercise any right, remedy or 
election herein contained or permitted by law shall not constitute or be construed as a 
waiver or relinquishment for the future of such covenant or agreement, right, remedy 
or election, but the same shall continue and remain in full force and effect. Any 
Party's right or remedy specified herein or any other right or remedy a Party may 
have at law, in equity or otherwise upon breach of any covenant or agreement herein 
contained shall be a distinct, separate and cumulative right or remedy and no one of 
them, whether exercised or not, shall be deemed to be in exclusion of any other 
except as otherwise required by law or limited in this Agreenient. 

(b) Acceptance of Payment. Neither receipt nor acceptance by Seller or Buyer of any 
payment due herein, nor payment of same by Buyer or Seller, shall be deemed to be a 
waiver of any default under the covenants or agreements of this Agreement, or of any 
right or defense that Seller or Buyer may be entitled to exercise hereunder. 

ARTICLE X 
ASSIGNlYIENT 

10.1 Prior ·written Consent. Neither Party may assign, sell, transfer or in any other way convey 
its rights, duties or obligations under this Agreement, either in whole or in part, without the 
prior written consent of the other Party, which consent shall not be unreasonably withheld 
or delayed, except that without consent of Buyer, Seller (i) may assign its rights and 
obligations hereunder to an Affiliate of Seller and (ii) may sell or collaterally assign this 
Agreement in accordance with Section 1 0.2. For purposes of this Section 10.1, a transfer 
includes any sale of all or substantially all of the assets of Seller (other than to an Affiliate 
of Seller) or Buyer or any merger of Seller or Buyer with another person, whether or not 
Seller or Buyer is the surviving entity from such merger, or any change in control of Seller 
or Buyer whereby there is a change of the person(s) or entity(ies) with the authority to 
direct the day-to-day management of Seller or Buyer. Upon any assignment, sale, transfer, 
or conveyance by Seller other than a collateral assignment under Section 1 0.2·, or upon any 
such change in control of Seller, Seller shall be deemed to have represented and warranted 
to Buyer that the assignee, purchaser, or transferee has the ability (including financial) to 
fulfill or cause the fulfillment of all obligations of Seller under this Agreement. 
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10.2 Collateral Assignment: Financing Provisions: 

(a) Financing Arrangements. Seller may mortgage, pledge, grant security interests, 
assign, or otherwise encumber its interests in this Agreement to a Lender. Buyer 
acknowledges that in connection with such transactions Seller may secure Seller's 
obligations by, among other collateral, an assignment of this Agreement and a first 
security interest in the Facility. In order to facilitate such necessary sale, conveyance, 
or financing, and with respect to any Lender, Buyer agrees as follows: 

(i) Consent to Collateral Assignment. Buyer hereby consents to both of the 
sale of the Facility to a Lender and the collateral assignment of the Seller's 
right, title and interest in and to this Agreement as security for financing 
associated with the Facility. 

(ii) Rights of Lender. Notwithstanding any contrary tenn of this Agreement: 

(A) Step-In Rights. The Lender, as owner of the Facility, or as 
collateral assignee of this Agreement, shall be entitled to exercise, in the place 
and stead of Seller, any and all rights and remedies of Seller under this Agreement 
in accordance with the terms of this Agreement. The Lender shall also be entitled 
to exercise all rights and remedies of owners or secured parties, respectively, 
generally with respect to this Agreement and the Facility, subject to the terms of 
tllis Agree;nent; 

(B) Opportunity to Cure Default. The Lender shall have the right, but 
not the obligation, to pay all sums due under this Agreement and to perfonn any 
other act, duty or obligation required of Seller thereunder, or cause to be cured 
any default of Seller thereunder in the time and manner provided by the terms of 
tills Agreement. Notlling herein requires the Lender to cure any default of Seller 
under this Agreement or (unless the Lender has succeeded to Seller's interests or 
has otherwise assumed Seller's obligations under tills Agreement) to perform any 
act, duty or obligation of Seller under this Agreement, but Buyer hereby gives it 
the option to do so; 

(C) Exercise of Remedies. Upon the exercise of remedies, including 
any sale of the Facility by the Lender, whether by judicial proceeding or under 
any power of sale contained therein, or any conveyance from Seller to the Lende.r 
(or any assignee of the Lender as defined below) in lieu thereof, the Lender shall 
give notice to Buyer of the transferee or assignee of tills Agreement. Any such 
exercise of remedies shall not constitute a default under this Agreement but shall 
not to excuse any Seller Event of Default before, as a result of, or after such 
exercise of remedies; 
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(iii) Right to Cure. 

(A) Cure Period. Buyer will not exercise any right to terminate or 
suspend this Agreement unless it shall have given the Lender a copy of Buyer's 
notice to Seller of an Event of Default, as required by this Agreement, specifying 
the condition giving rise to such right, and the Lender shall not have caused to be 
cured the condition giving rise to the right of termination or suspension within 
thirty (30) days after such notice or (if longer) the periods provided for in this 
Agreement; provided that if such Seller default reasonably ca!U1ot be cured by the 
Lender within such period and the Lender promptly commences and continuously 
pursues cure of such default within such pe1iod, such period for cure will be 
extended for a reasonable period of time under the circumstances, such period not 
to exceed an additional sixty (60) days. The Parties' respective obligations will 
otherwise remain in effect dming any cure period. 

(B) Continuation of A!!reement. If the Lender or its assignee (including 
any purchaser or transferee), pursuant to an exercise of remedies by the Lender, 
shall acquire title to or control of Seller's assets and shall, within the time periods 
desctibed in Section 1 0.2(a)(iii)(A), cure all defaults under this Agreement 
existing as of the date of such change in title or control in the ma!U1er required by 
this Agreement, then such person shall no longer be in default under this 
Agreement, and this Agreement shall continue in full force and effect. 

(b) Lender a Third-Party Beneficiary. Buyer agrees and acknowledges that lender is a 
third-party beneficiary of the provisions of this Section 1 0.2. 

(c) Entrv to Consent to AssiQIDnent. Buyer agrees to execute any reasonable consents to 
assignment or acknowledgements as may be reasonably requested by Seller and/or 
Lender in co!U1ection with such financing or sale of the Facility. Seller shall pay 
Buyer's reasonable, documented attorneys' fees incurred in reviewing and negotiating 
any such consent or acknowledgment. 

10.3 Obligation to Modify A!ITeement. If a Lender or the Seller requires this Agreement to be 
modified to finance, develop or operate the Facility, and the modification does not (i) 
materially resttict Seller's ability to deliver Credits to Buyer, (ii) materially restrict Buyer's 
ab ility to receive Credits, (iii) diminish the Credit value to Buyer, or (iv) disallow the 
Facility's qualification under the SMART Program, the Parties shall negotiate in good faith 
in an effort to amend this Agreement in a timely fashion. If the Parties, negotiating in good 
faith, cannot agree on the amendments, Seller may te1minate this Agreement, or, if Seller 
detennines in good faith that the Agreement cannot be amended to allow the Facility to 
be financed, developed or operated in a commercially reasonable ma!U1er, then Seller may 
tenninate the Agreement. The terminating Party shall give the other Party thirty (30) days 
prior written notice and this Agreement shall terminate without further liability of the 
Patties to each other, provided that the Parties shall not be released from any obligation 
arising under this Agreement prior to such termination. 
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ARTICLE XI 
DISPUTE RESOLUTION 

ll.l Dispute Resolution. The Parties agree to use their respective reasonable efforts to resolve 
any dispute(s) that may arise regarding this Agreement. 

(a) Negotiation. Any dispute that arises under or with respect to this Agreement shall in 
the first instance be the subject of informal negotiations between the chief executive 
of Seller, and the chief executive of Buyer, who shall use their respective reasonable 
efforts to resolve such dispute. The dispute shall be considered to have arisen when 
one Party sends the other a written notice that identifies vvith reasonable particularity 
the nature, and the acts(s) or omission(s) forming the basis of, the dispute. The period 
for infonnal negotiations shall not exceed fourteen (14) calendar days from the time 
the dispute atises, unless it is modified by written agreement of the Patiies. 

(b) Mediation. In the event that the Parties cannot resolve a dispute by infonnal 
negotiations, the Patiies involved in the dispute hereby agree to submit the dispute to 
non-binding mediation if the monetary value of the dispute exceeds $25,000, and 
may, if they mutually agree, submit any other disputes of lesser amount to non
binding mediation. For disputes whose monetary value exceed $25,000, the 
following process shall apply: Within fourteen (14) days following the expiration of 
the time period for informal negotiations, the Parties involved in the dispute shall 
propose and agree upon a neutral and otherwise qualified mediator. In the event that 
the Parties fail to agree upon a·mediator either Party inay request the American 
Arbitration Association (the "AAA") to appoint a mediator. The period for mediation 
shall commence upon the appointment of the mediator and shall not exceed one 6-
hour business day and shall occur within sixty (60) days of the appointment of the 
mediator, unless such time periods are modified by written agreement of the Parties 
involved in the dispute. The decision to continue mediation shall be in the sole 
discretion of each Party involved in the dispute. The Parties will bear their own costs 
of the mediation. The mediator's fees shall be shared equally by all Pa1iies involved 
in the dispute. 

(c) Injunctive Relief. Notwithstanding the foregoing, or anything to the contrary in this 
Agreement, either Party may at any time, and without having to engage in any dispute 
resolution or mediation, seek injunctive relief to prevent perceived irreparable harm. 

ARTICLE XII 
MISCELLANEOUS 

12.1 Notices. All notices and other formal communications which either Party may give to the 
other under or in connection with this Agreement shall be in writing (except where 
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expressly provided for otherwise), shall be deemed delivered upon receipt (except that 
notice provided by emai l shall be deemed delivered upon confinnation of receipt, of which 
auto-reply is insufficient) , and shall be sent by any of the following methods: hand 
delivery; reputable overnight courier; cetiified mai l, return receipt requested; or email 
transmission. The communications shall be sent to the following addresses: 

If to Seller: 

With a copy to: 

· If to Buyer: 

Apex Solar 1, LLC 
ATTN: Charles Nutter 
101 Summer Street, 2nd Floor 
Boston, MA 0211 0 
Email: Atvi0:nexamp.com 

Nexamp, Inc. 
ATTN: General Counsel 
101 SummerStreet 
Boston, MA 0211 0 
Email: legal@nexamp.com 

ATTN: Mayor 
City of Newburyport 
60 Pleasant Street 
Newburyport, MA 01950 

Any Party may change its address and contact person for the purposes of this Section by giving 
notice thereof in the manner required herein. · 

12.2 INTENTIONALLY OMITTED. 

12.3 Severability. If any non-material pati of this Agreement is held to be unenforceable, the 
rest of the Agreement will continue in effect except as otherwise provided by law. If a 
material provision is detennined to be unenforceable and the Party which would have been 
matetially benefited by the provision does not waive its unenforceability, then the Parties 
shall negotiate in good faith in an effort to amend the Agreement to restore to the Party that 
was the beneficiary of such unenforceable provision the benefits of such provision. If the 
Parties are unable to agree upon an amendment that restores the Parties benefits, either 
Party may tenn inate the Agreement upon sixty (60) days wtitten notice. 

12.4 Governing Law. This Agreement and the rights and duties of the Parties hereunder shall be 
governed by and shall be construed, enforced and performed in accordance with the laws of 
the Commonwealth of Massachusetts without regard to principles of conflicts of law, and 
any litigation atising hereunder shall be brought solely in the Massachusetts state comis 
located in Suffolk County, MA, with each Party hereby waiving any objections on account 
of venue or forum. 
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12.5 Entire Agreement. This Agreement, together with its exhibits, contains the entire 
agreement between Seller and Buyer with respect to the subject matter hereof, and 
supersedes all other understandings or agreements, both written and oral, between the 
Pa1iies relating to the subject matter hereof. 

12.6 Press Releases . The Parties shall reasonably cooperate vvith each other when making 
public announcements of any kind or in any form related to the execution and existence of 
this Agreement, or the sale or purchase of Credits. Any good faith failure of a Party to 
comply with this provision shall not constitute an Event of Default. 

12.7 No Joint Venture. Nothing herein contained shall be deemed to constitute any Party a 
partner, agent or legal representative of the other Party or to create a joint venture, 
partnership, agency or any relationship between the Parties. The obligations of Seller and 
Buyer hereunder are individual and neither collective nor joint in nature. 

12.8 Amendments: Binding Effect. This Agreement may not be amended, changed, modified, 
or altered unless such amendment, change, modification, or alteration is in writing and 
signed by both Parties or their successor in interest. This Agreement inures to the benefit. 
of and is binding upon the Parties and their respective successors and permitted assigns. 

12.9 Counterparts. This Agreement may be executed in counterparts, each of which shall be 
deemed an original and all of which shall constitute one and the same agreement. 

12.10 Further Assurances. From time to time and at any time at and after the execution ofthis 
Agreement, each Party shall execute, acknowledge and deliver such reasonable documents 
and assurances requested by the other Party. Each Party shall reasonably cooperate with 
the other to effect or confirm transactions contemplated by this Agreement. Neither Party 
shall unreasonably withhold, condition or delay its compliance with any reasonable 
request made pursuant to this Section 12.10. Seller shall pay Buyer's reasonable 
attorneys' fees incurred in reviewing and negotiating any such documents and assurances. 

12.11 Good Faith. All rights, duties and obligations established by tllis Agreement shall be 
exercised in good faith and in a reasonable manner. 

12.1? No Third-Party Beneficiaries. This Agreement is intended solely for the benefit of the 
Pmties. Except as expressly set f01th in this Agreement, nothing in this Agreement shall 
be constnted to create any duty to or standard of care with reference to, or any liability to, 
or any benefit for, any person not a Party to this Agreement. This Section 12.12 shall not 
limit the right of a Lender pursuant to Section 1 0.2. 

12.13 Additional Terms Regarding Buver. Notwithstanding anything to the contrary in tllis 
Agreement: 

(a) Buyer shall not be required to execute documents or instruments subsequent to the 
execution of the Agreement that will materially increase Buyer's risks or obligations 
under the Agreement, or result in the waiver of any of Buyer's rights, defenses, or 
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remedies under the Agreement or at law or in equity, or require Buyer to give or 
cause its legal counsel to give a legal opinion or require Buyer to make a statement of 
fact of which Buyer has no actual knowledge. 

(b) To the extent Buyer is obligated by any provision of this Agreement to negotiate any 
document or instrument with, or at the request of, Seller or any Lender, or to take any 
actions in connection with Seller's efforts to secure financing for the Facility, Seller 
shall promptly reimburse Buyer for reasonable, documented attomey fees inctmed by 
Buyer in reviewing and negotiating any such document or instrument. 

(c) Any requirement that Buyer cooperate or ass ist Seller shall not require Buyer to 
interfere with or influence the independent regulatory, licensing, taxing, permitting or 
judicial functions of any official, department, board, committee, body or commission 
of Buyer. 

(d) The Agreement shall be subject to Applicable Law. 

(e) Buyer does not waive any of the rights, remedies, defenses and immunities afforded 
Buyer, as a municipality, under G.L. c. 258, all of which rights, remedies, defenses 
and immunities Buyer hereby reserves. 

IN WITNESS ·wHEREOF, the Patiies executed this Credit Purchase and Sale Agreement under 
seal as of the Effective Date. 

BUYER SELLER 

CITY OF NE\VBURYPORT Apex Solar 1, LLC 

By: ____ _____ __ _ By: -------------------------

Name: Name: -------------------------- -----------------------

Title: 
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Glossarv ofTerms 

"Affiliate" means, as to any person or entity, any other person or entity which, directly or 
indirectly, is in control of, is controlled by, or is under common control with, such person or 
entity. For purposes of this definition, "control" of a person or entity means the power, directly 
or indirectly, to direct or cause the direction of the management and policies of such person or 
entity whether by contract or otherwise. 

"Applicable Law" means any present and future law, act, rule, requirement, order, by
law, ordinance, regulation, judgment, decree, or injunction of or by any Governmental Authority, 
ordinary or extraordinary, foreseen or unforeseen, and all licenses, pennits, and other 
governmental consents, which may at any time be applicable to a Pa1iy's rights and obligations 
hereunder, including, without limitation, constructing, operating, and owning the Facility, and 
selling and purchasing Credits. 

"Billing Periocf'' shall mean as defined in the applicable Tariff pursuant to which the 
Facility becomes qualified to receive Credits. 

· "Business Day" means a day on which Federal Reserve member banks in Boston, MA 
are open for business; and a Business Day shall open at 8:00a.m. and close at 5:00p.m. Eastern 
Prevailing Time. 

"Commercial Operations" shall occur for the Facility when (i) Seller has obtained all 
necessary licenses, permits and approvals under Applicable Law to install and operate the 
Facility, (ii) the Facility is able to generate and supply and has begun to generate and supply 
electricity to the Utility's electricity distribution system at full or substantially full capacity, (iii) 
Seller has completed or obtained all Facility-related equipment and rights, if any, to allow 
regular Facility operation, and (iv) if applicable and to the extent required, the Utility has 
approved the Facility's interconne~tion with the electricity distribution system to allow regular 
Facility operation. · 

"Commercial Operations Date" means the date on which the Facility achieves 
Commercial Operations and has obtained the final statement of qualification from the 
Massachusetts Department of Energy Resources (or equivalent). 

"Construction Commencement Date" means the date of commencement of site 
preparation or construction activities on the property upon whi~h the Facility is located. 

"Contract Year" means each year during the Tenn, with the first Contract Year sta1ting 
on the Commercial Operations Date and ending on the· first anniversary of the Commercial 
Operations Date. 

"Credits" means the monetary value of the excess Energy generated by an Alternative 
On-Bill Credit Generation Unit, stated as of the Effective Date by the Utility according to 225 
CMR 20.00, et seq. and the appli~able Tariff; and excluding, for the avoidance of doubt, any Tax 
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Attributes or Environmental Attributes. 

"Credit Value" shall be detennined under the SMART Program at 225 CMR 
20.08(l)(a)(2) and the applicable Tariff for the relevant Billing Period. 

"Energy" means the amount of electricity the Facility generates over a period of time, 
expressed in tenns of kilowatt hour ("kWh") or megawatt hour ("MWh"). 

"Environmental Attribute" means GIS Ce1iificates, Renewable Energy Certificates, 
carbon trading credits, emissions reductions credits, emissions allowances, green tags, Green-e 
certifications, or other entitlements, benefits, certificates, products, or valuations attributed to the 
Facility and its displacement of conventional energy generation, or any other entitlement 
pursuant to any federal, state, or local program applicable to renewable energy sources, whether 
legislative or regulatory in origin, as amended from time to time, and excluding, for the 
avoidance of doubt, any Tax Attributes and the Credits. 

"Facility" means the solar (PV) power electrical generation facility identified on Exhibit 
B, attached hereto and incorporated herein, together with all appurtenant equipment required to 
interconnect the Facility to the Utility's electric distribution system. 

"Force jl;Jajeure" means any cause not within the reasonable control and occurring 
without the fault of the affected Party which precludes that Party from carrying out, in whole or 
in part, its obligations under this Agreement, including, but not limited to, Acts of God; high 
winds, hu1Ticanes or tornados; fires; epidemics; landslides; emihquakes; floods; other natural 
catastrophes; strikes (other than of Seller's employees); lock-outs or other industrial disturbances 
(otl;ler than those involving Seller's employees); acts of public enemies; acts, failures to act or 
orders of any kind of any Governmental Authority acting in its regulatory or judicial capacity; 
insurrections; military action; war, whether or not it is declared; sabotage; riots; civil 
disturbances or explosions. A Party may not assert an event of Force Majeure to excuse it from 
perfo1ming due to any governmental act, failure to act, or order, where it was reasonably within 
such Party's power to prevent such act, failure to act, or order, provided that nothing herein is 
intended by the Parties to interfere with the performance by Buyer or its officials of Buyer's 
regulatory functions as a Massachusetts municipality. Economic hardship of either Party shall 
not constitute an event of Force J\!fajeure. 

"Governmental Authority" means any national, state or local government, or any other 
governmental, judicial, regulatory, public or statutory instrumentality, authority, body, agency, 
department, bureau, or entity. 

"Governmental Charges" means all applicable federal, state and local taxes (other than 
taxes based on income or net worth, but including, without limitation, sales, use, gross receipts or 
similar taxes), governmental charges, emission allowance costs, duties, tariffs, levies, licenses, 
fees, permits, assessments, adders or surcharges (including public purposes charges and low 
income bill payment assistance charges), imposeQ. or authorized by a Governmental Authority, 
Utility, or other similar entity, on or with respect to the Credits. 
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"l11terest Rate" means a fluctuating interest rate per annum equal to the sum of (i) the 
Prime Rate as stated in the ''Bonds, Rates & Yields" section ofThe Wall Street Journal on the 
Effective Date and thereafter on the first day of every calendar month, plus (ii) two percentage 
points. (In the event that such rate is no longer published in The Wall Street Journal or such 
publication is no longer published, the Interest Rate shall be set using a comparable index or 
interest rate mutually acceptable to both the Seller and Buyer.) The Interest Rate hereunder shall 
change on the first day of every calendar month. Interest shall be calculated daily on the basis of 
a year of three hundred sixty-five (365) days and the actual number of days for which such 
interest is due. 

"Lender" means the entity or person(s) (or any affiliate of any thereof) from time to time 
providing any financing or refinancing to the Seller or any affiliate thereof or otherwise for the 
construction of, expansion of, and/or operation and maintenance of, the Facility, and any 
successors, assigns, agents, or trustees thereof, including any lessor under a sale/leaseback 
financing structure. 

"jvfeter" means the meter furnished and installed by the Utility to measure the electricity 
delivered by the Utility to the Facility and delivered by the Facility to the Utility. 

"jvfinimum Credit Requirement' means the minimum number of Credits Seller must 
transfer to Buyer hereunder pursuant to Section 7.4 hereof The Minimum Credit Requirement 
is set forth in Exhibit B and shall be equal to ninety percent (90%) of the expected production of 
the Facility (updated as of Commercial Operations to reflect the as-built Facility size, a~ adjusted 
for weather) for a Contract Year. 

"Price" is defined on Exhibit A. 

"Purchase Percentage" is defined on Exhibit A. 

"Quantity" means the total quantity of Credits associated with the Energy generated by 
the Facility during the relevant Tenn or Billing Period (as dete1mined pursuant to applicable law, 
regulation and Tariff), multiplied by the Purchase Percentage, as measured and evidenced by the 
Credits reflected on actual invoices received by Buyer from the Utility. 

"Renewable Energy Certificate" or "REC' means a certificate, credit, allowance, green 
tag, or other transferable indicia, howsoever entitled, created by an applicable program or 
certification authority indicating generation of a particular quantity of energy, or product 
assoc iated with the generation of a megawatt-hour (M\Vh) from a renewable energy source by a 
renewable energy project, and excluding, for the avoidance of doubt, the Tax Attributes and the 
Credits. 

"Slv!ART Program" is the Applicable Law known as the "Solar Massachusetts 
Renewable Target" program. Specifically, that Applicable Law found as of the Effective Date at 
225 C.M.R. §20.00, et seq, as it may be amended from time to time, and including all regulatory 
agency orders pertaining thereto. 
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"Tariff ' means either the Utility tariff for interconnection for distributed generation and 
net metering services, or the Alternative On-bill Crediting mechanism tariff, as appropriate for 
the context, and each as approved by the Massachusetts Department of Public Utilities, together 
with any subsequent amendments and approvals thereto. 

" Tax Attributes" means the investment tax credits (inc!ud~ng any grants or payments in 
lieu thereof) and any tax deductions or other benefits under the Internal Revenue Code or 
applicable federal, state, or local law available as a result of the ownership and operation of the 
Facility or the output generated by the Facility (including, without limitation, tax credits 
(including any grants or payments in lieu thereof) and accelerated and/or bonus depreciation), 
and excluding, for the avoidance of doubt, any Environmental Attributes and Credits. 

"Utility" means the electric disttibution company providing service to the Facility. 

"Utility Account(s)" means the Utility accounts designated by Buyer and identified to the 
Utility by the Seller pursuant to applicable regulation under the SMART Program. 

"Utility Statement(s)" means the statements from the Utility, which accompanies the 
Buyer's Utility Account(s). 
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EXHIBIT A 

PRICE; and PURCHASE PERCENTAGE 

"Price" equals eighty-five percent (85%) of the Credit Value for that Billing Period. 

"Purchase Percentage" equals fifty percent (50%) of the Energy generated during the relevant 
Billing Period. 
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EXHIBIT B 

FACILITY; MINIMUM CREDIT REQUIREMENT 

The Facility is the approximately 332 kW (AC) so lar (PV) power electrical generation facility 
located at 21 Apex Drive, Marlborough, MA 01752. 

Contract Year Minimum Credit Requirement (kWh)* 
1 2 13,885 
2 212,516 
" .) 21 1,156 
4 209,805 
5 208,462 
6 207,128 
7 205,802 
8 204,485 
9 203,176 
10 201 ,876 
11 200,584 
12 199,300 
13 198,025 
14 . 196,757 
15 195,498 
16 194,247 
17 193,004 
18 191,768 
19 190,541 
20 189,322 

*Note that the Minimum Credit Requirement shall be updated as of Commercial Operations to 
reflect the as-built Facility size 
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