
Regulations to Enforce and Implement
Thin-film Plastic Bag Ordinance
(Code of the City of Newburyport, Chapter 6.5, Article III)
I. Purposes and Intent

The purposes and intent of these regulations (the “Regulations”) are to clarify the enforcement and implementation of the Thin-film Plastic Bag Ordinance, signed by the Mayor on October 1, 2014, and added to Chapter 65 of the Code of the City of Newburyport (the “City”) as Article III (the “Ordinance”)

The production and use of thin-film plastic bags have significant impacts on the marine and land environment of all coastal communities, such as Newburyport, that outweigh their usefulness to the public.  These impacts include, but are not limited to:  contributing to the potential death of marine animals through ingestion and entanglement; fouling the propellers and engines of marine vessels; contributing to pollution of the land environment; creating a burden to our solid waste management; and clogging our storm drainage systems; and requiring the use of non-renewable fossil fuels for manufacture.
The purposes and intent of the Ordinance include:  to regulate the issuance to customers by all Retail Establishments in the City of Newburyport of bags with integral handles made of a non-biodegradable plastic with a thickness of less than 3.0 mils (3/1000 of an inch); to encourage such customers to use their own reusable or biodegradable shopping bags; and to encourage Retail Establishments to offer their customers reusable bags.

II. Definitions
For purposes of these Regulations, the following terms shall have the meanings contained herein and consistent with those terms as defined in the Ordinance:

1. Customer - any person obtaining goods at or from a Retail Establishment, as defined herein.

2. Retail Establishment - an establishment engaged in any “Business” or “Marine” uses regulated under Section V (Use Regulations) of Appendix A (Zoning Ordinance) of the Code of the City engaged in the selling goods, articles, food or personal services to the public, including but not limited to markets, restaurants, bars, take-out food purveyors, merchandise retailers, florists and galleries.
For purposes of these Regulations, the following types of businesses shall not constitute Retail Establishments:
a.
Hotels and inns:

b.
Lodging houses;

c.
Congregate elderly housing;

d.
Bed-and-breakfasts;

e.
Churches;

f.
Hospitals;

g.
Nursing homes;

h.
Veterinary hospitals;

i.
Medical office buildings;

j.
Community centers;

k.
Agricultural uses including farm stands located on the farm;

l.
Country clubs;

m.
Parks and playgrounds;

n.
Restaurants;

o.
Fast food/carry out;

p.
Drive-through food service; and

q.
All Industrial/Infrastructure uses.

Strictly for informational purposes consistent with the intent of these Regulations, the following types of Retail Establishments typically do not distribute Thin-film Plastic Bags regulated by the Ordinance; inclusion in the following list does not, however create any exemption from the requirements of the Ordinance:

a.
Banks;

b.
Real estate offices;

c.
Insurance offices;

e.
Cleaners;

f.
Motor vehicle sales;

g.
Motor vehicle repair;

h.
Funeral homes;

i.
Professional/social services offices;

j.
Theater assembly;

k.
Wholesale; and

l.
Commercial fishing.
3.  Thin-film Plastic Bag - a bag that has all of the following features:

a. Is made from non-biodegradable plastic;
b. Has a thickness of 3.0 mils (3/1000 of an inch) or less, as determined by the Recycling and Energy Office  by reference to the published specifications of the bag’s manufacturer or by measurement using a calibrated micrometer; and
c. Has handles of any shape, whether long-handled or short-handled, or by virtue of cut-outs, that are formed as an integral part of the bag, and not separately affixed to the bag in any way.
For purposes of these Regulations, the following types of bag shall not constitute Thin-film Plastic Bags:

a. Bags that both:  (I) contain no polymers derived from fossil fuels; and (II) will decompose in a natural setting at a rate comparable to other biodegradable materials, such as paper, leaves, and food waste; and

b. Bags that are specifically designed and intended for multiple uses and are made of:  (I) plastic with a thickness greater than 3.0 mils (3/1000 of an inch), as determined by the Recycling and Energy Office by reference to the published specifications of the bag’s manufacturer or by measurement using a calibrated micrometer; (II) fabric; or (III) other durable material, subject to review and written approval by the Recycling and Energy Office.

Strictly for informational purposes consistent with the intent of these Regulations,, the following types of bag typically do not constitute Thin-film Plastic Bags, either due to their thickness, lack of integral handles, or material; inclusion in the following list does not create any exemptions from the requirements of the Ordinance:
a. Bags used to package loose bulk items, such as fruits, vegetables, nuts, grains, candies, or small hardware items;
b. Bags used to contain or wrap frozen or fresh foods, meat, fish or poultry, flowers or potted plants, or other items, in order to contain or otherwise mitigate dampness and/or inhibit the transmission of illness or disease;
c. Bags used to contain unwrapped prepared foods, including, without limitation, take-out meals and baked goods;
d. Bags used for the delivery of newspapers or other periodicals to a home or place of business;
e. Laundry, dry cleaning, or garment bags, including, without limitation, bags used to contain wet or dirty clothing at a hotel/inn or bed and breakfast establishment;
f. Bags used to package garbage, dead animals, pet waste, decayed and decaying matter, and of ashes, rubbish and other non-decaying refuse substances and things;

g. Bags used to transport live animals, such as fish or insects, to or from pet stores or other Retail Establishments that sell them; and
h. Bags used to transport chemical pesticides, drain-cleaning chemicals, or other caustic chemicals sold at the retail level.
III. Regulated and Encouraged Activities
a. Beginning on Sunday, March 29, 2015, no Thin-film Plastic Bag shall be distributed, either with or without charge, to a Customer, at any Retail Establishment located in the City.
b. Customers are encouraged to bring their own reusable or biodegradable shopping bags to stores.
c. Retail Establishments may provide Customers with non-plastic, reusable, and/or biodegradable bags at no charge, or charge a fee for such bags, as they so desire.
d. Retail Establishments are encouraged to make reusable bags available to Customers. 

IV. Education and Training 

a. The City will mail letters to those Retail Establishments likely to be subject to the Ordinance, before the end of calendar year 2014.
b. During the first quarter of calendar year 2015, the City will assist the Greater Newburyport Chamber of Commerce in offering informational sessions at regular meetings of its retail group. 

c. During the City’s regular business hours, the City’s Recycling and Energy Office, shall be available to answer any questions or concerns regarding the Ordinance or these Regulations.

V. Administration and Enforcement
a. These regulations may be enforced by the City’s Recycling and Energy Manager or his or her designee.  

b. These regulations may be enforced through any lawful means in law or in equity, including but not limited to non-criminal disposition procedures pursuant to the provisions of G.L. c. 40, § 21D.  If non-criminal disposition is elected, any Retail Establishment which violates any provision of the Ordinance or these Regulations shall be subject to the following penalties:

i. Upon the first violation, the City’s Recycling and Energy Manager, or his or her designee, shall provide the relevant Retail Establishment with written notice that such first violation has occurred, and issue a warning that any subsequent violations within a twelve- (12-) month period beginning on the date of such violation shall result in the imposition of a monetary penalty.
ii. Upon subsequent violations within twelve (12) months after first violation, the City’s Recycling and Energy Manager or his or her designee shall impose and provide the relevant Retail Establishment with written notice of the accrual of monetary penalties, in the following amounts:

A. One-hundred dollars ($100) for the second violation;
B. Two-hundred dollars ($200) for the third violation; and
C. Three-hundred dollars ($300) for the fourth and each subsequent violation.
c. Each transaction between a Retail Establishment and a customer that results in the distribution of one or more Thin-film Plastic Bags shall constitute an individual violation of the Ordinance. 
d. All non-criminal dispositions under the Ordinance and these Regulations are cumulative.  For example, if within a single twelve- (12-) month period, three (3) violations occur at or by a Retail Establishment, such Retail Establishment shall be liable for a total of three-hundred dollars ($300) in fines:  one-hundred dollars ($100) for the second violation; and, additionally, two-hundred dollars ($200) for the third violation.

e. The City’s Recycling and Energy Manager shall report to the City’s Board of Health regarding the administration and enforcement of the Ordinance and these Regulations.

VI. Severability

If any provision of these Regulations shall be declared invalid for any reason whatsoever, that decision shall not affect any other portion of these Regulations, which shall remain in full force and effect; and to this end the provisions of these Regulations are hereby declared severable.

